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Executive Summary 
The period from April 2025 through March 2026 has witnessed transformative developments in employment law, particularly regarding [INSERT] the Department of Labor (DOL) and arbitration agreements. This white paper examines the most significant regulatory, judicial, and policy changes affecting employers and legal practitioners during this period.
Department of Labor Developments
Independent Contractor Classification
[bookmark: cite-ff32ea1c-4555-4069-8f2d-feb952b6d89][bookmark: cite-8379797c-95ac-4f81-bc2b-3c20a32da9d]One of the most consequential DOL developments during this period is the proposed rescission and replacement of the independent contractor classification rule.  On February 27, 2026, the DOL published a proposed rule to rescind the analysis for determining employee or independent contractor status under the FLSA and replace it with the agency’s prior analysis published in a final rule dated January 7, 2021, with certain modifications.[footnoteRef:1]  The proposed rule would also extend this analysis to the Family and Medical Leave Act (FMLA) and the Migrant and Seasonal Worker Protection Act (MSPA), both of which incorporate the FLSA's scope of employment.[footnoteRef:2]  Comments on the proposed rule are due on or before April 28, 2026.[footnoteRef:3]  [1:  Employee or Independent Contractor Status Under the Fair Labor Standards Act, Family and Medical Leave Act, and Migrant and Seasonal Agricultural Worker Protection Act, 91 Fed. Reg. 9932 (proposed Feb. 27, 2026) (to be codified at 29 C.F.R. pts. 500, 795, 825).]  [2:  Id. ]  [3:  Id.] 

[bookmark: cite-90f399a1-e44a-4b08-99d0-71ba25d1097][bookmark: cite-402a7eae-baed-43fc-be8c-0a91faad289][bookmark: cite-50aae4d8-876c-40d8-8dcf-f486cbef3f4]This proposed regulatory change follows the DOL's May 1, 2025 announcement in Field Assistance Bulletin 2025-1 that it would no longer enforce the 2024 Biden-era independent contractor rule under the FLSA.[footnoteRef:4]  While this announcement did not formally rescind the prior rule, the DOL explained that it would be reconsidering the rule, signaling a significant shift in enforcement priorities.  Additionally, on May 2, 2025, the DOL issued Opinion Letter FLSA2025-2, which reinstated previously withdrawn Opinion Letter FLSA2019-6 regarding whether service providers working for a virtual marketplace company are employees or independent contractors under the FLSA.[footnoteRef:5]  [4:  U.S. Dep’t of Labor, Wage & Hour Div., Field Assistance Bulletin No. 2025-1: FLSA Independent Contractor Misclassification Enforcement Guidance (May 1, 2025), https://www.dol.gov/sites/dolgov/files/WHD/fab/fab2025-1.pdf.]  [5:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2025-2 (Feb. 2, 2025), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/2025_2_2_5_FLSA.pdf.] 

Federal Contractor Minimum Wage
[bookmark: cite-21d95731-8cf6-4bff-b3ed-449a2a66e2c]The DOL has undergone a significant policy reversal regarding minimum wage requirements for federal contractors.  On March 25, 2025, the DOL’s website announced that pursuant to section 2(d) of the March 14, 2025 Executive Order, the Department is no longer enforcing Executive Order 14026 (“Increasing the Minimum Wage for Federal Contractors”) or its implementing rule at 29 C.F.R. part 23, and will take steps to rescind that regulatory framework.[footnoteRef:6] [6:  U.S. Dep’t of Lab., Wage & Hour Div., Increasing the Minimum Wage for Federal Contractors (Exec. Order 14026), https://www.dol.gov/agencies/whd/government-contracts/eo14026
 (last visited Mar. 12, 2026).] 

[bookmark: cite-602b6646-2682-4b1f-b442-de64226a859]However, on February 9, 2026, the DOL Wage and Hour Division (WHD) published a notice announcing a minimum wage rate of $13.65 per hour for workers performing work on or in connection with federal contracts covered by the earlier Executive Order 13658, with a required minimum cash wage of $9.55 per hour for tipped employees, effective May 11, 2026.[footnoteRef:7] These rates apply to certain types of federal contracts entered into between January 1, 2015 and January 29, 2022, that were not renewed or extended on or after January 30, 2022.[footnoteRef:8]  [7:  Minimum Wage for Federal Contracts Covered by Executive Order 13658, Notice of Rate Change in Effect, 91 Fed. Reg. 5,783 (Feb. 9, 2026).]  [8:  Id.] 

[bookmark: cite-01f6f55f-c0c6-48b9-8529-12f41ccddba]FLSA Enforcement and Compliance Guidance
On June 2, 2025, the DOL announced the launch of its opinion letter program to expand compliance assistance across five agencies within the department, including the Wage and Hour Division and OSHA.[footnoteRef:9] [9:  U.S. Dep’t of Lab., U.S. Department of Labor Launches Opinion Letter Program Across Five Agencies to Expand Compliance Assistance (June 2, 2025), https://www.dol.gov/index.php/newsroom/releases/osec/osec20250602.] 

The DOL has issued substantial guidance and enforcement policy updates during this period.  On June 27, 2025, the DOL issued Field Assistance Bulletin No. 2025-3 regarding the Prohibition on Seeking Liquidated Damages in Administrative Settlements Under the FLSA.[footnoteRef:10] This bulletin rescinds FAB 2021-22 and clarifies that in any pre-suit investigations or resolutions, the DOL is only authorized under the FLSA to “supervise the payment of unpaid wages and overtime,” but not to request liquidated damages.[footnoteRef:11] [10:  U.S. Dep’t of Lab., Wage & Hour Div., Field Assistance Bulletin No. 2025-3 (June 27, 2025), https://www.dol.gov/sites/dolgov/files/WHD/fab/fab2025-3.pdf.]  [11:   Id.] 

On July 24, 2025, the DOL’s WHD announced the return of the Payroll Audit Independent Determination (PAID) program, which expedites resolution of potential minimum wage or overtime violations under the FLSA and potential violations under the FMLA.[footnoteRef:12] [12:  U.S. Dep’t of Lab., Wage & Hour Div., Payroll Audit Independent Determination (PAID), https://www.dol.gov/agencies/whd/paid (last visited Mar. 12, 2026).] 

The DOL has also issued several opinion letters providing guidance on specific compliance questions:
· [bookmark: cite-c5687288-dd71-4aee-b404-ebd3fdf1af1]FLSA2026-4: Addressed when commissioned employees of a qualifying retail or service establishment are exempt from overtime provisions and when tips are deemed compensation.[footnoteRef:13] [13:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2026-4 (Jan. 5, 2026), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-4.pdf.] 

· [bookmark: cite-1e93f076-c11c-41f3-acb9-99f0b817b66]FLSA2026-1: Addressed whether an employer can properly reclassify a learned professional from exempt to non-exempt when duties and wage rate change.[footnoteRef:14] [14:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2026-1 (Jan. 5, 2026), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-1.pdf.] 

· [bookmark: cite-3e57a84c-7e37-4583-af37-9b12c6165a0]FLSA2026-2: Addressed whether an employer can properly exclude certain bonus payments from the “regular rate of pay.”[footnoteRef:15] [15:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2026-2 (Jan. 5, 2026), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-2.pdf.] 

· [bookmark: cite-d77fc4de-df88-44d4-a4bf-3e421597111]FLSA2025-03: Concluded that “front of house” oyster shuckers are employed in a tipped occupation and employers may require tip sharing with them.[footnoteRef:16] [16:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA-2025-03 (Sept. 30, 2025), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-03.pdf.] 

· [bookmark: cite-5d4142cd-ec41-46de-83a6-faf5e9a48ff]FLSA2025-04: Concluded that emergency pay provided to firefighters cannot be excluded from the regular rate of pay for overtime calculations because the payments are not within the sole discretion of the employer at or near the end of the work period and the payments do not otherwise fit within any statutory exclusion.[footnoteRef:17]  [17:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA-2025-04 (Sept. 30, 2025), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-04.pdf.] 

· FLSA2025-05: Concluded that a hostess performing work for a restaurant and members-only club that share common ownership, management, and operations, and operate on two separate floors within the same hotel, was jointly employed by both the restaurant and members club, and that therefore hours worked for both entities must be combined for purposes of calculating the employee’s hours worked in a workweek.[footnoteRef:18] [18:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA-2025-05 (Sept. 30, 2025), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-05.pdf.] 

FMLA Developments
[bookmark: cite-500033b5-38bc-445c-81bb-50d4924516d]The DOL issued important guidance on FMLA leave calculations and entitlements. On January 5, 2026, the DOL issued opinion letter FMLA2026-2, stating that an employee may use FMLA-protected leave to travel to or from a medical appointment for a serious health condition, and that a health care provider does not need to provide an estimate of travel time for the medical certification to be complete and sufficient.[footnoteRef:19] [19:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FMLA2026-2 (Jan. 5, 2026), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA2026-2.pdf.] 

[bookmark: cite-e7f9921d-1b5d-43f1-8083-947c309b890][bookmark: cite-c0539e57-aa9d-4d5a-8971-6c07598c73f]On the same date, the DOL issued opinion letter FMLA2026-1 addressing how FMLA leave is calculated when a school closes for part of a week.[footnoteRef:20]  The letter clarified that when a school closes for part of a week during which an employee uses less than a full week of FMLA leave, the closure period is not counted as FMLA leave unless the employee was scheduled and expected to work during that time.[footnoteRef:21]  However, when a school closes during a week in which an employee is using a full week of FMLA leave, the entire week is counted as FMLA leave.[footnoteRef:22] [20:  U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FMLA2026-1 (Jan. 5, 2026), https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA2026-1.pdf.]  [21:  Id.]  [22:  Id.] 

[bookmark: cite-4127f61c-c11e-4be5-895c-2535991f050]On September 30, 2025, the DOL WHD issued opinion letter FMLA2025-02-A addressing FMLA leave calculations for correctional law enforcement employees working a “Pitman Schedule” requiring 12-hour shifts over a two-week cycle.[footnoteRef:23]  The DOL concluded that employers should base leave calculations on the employee’s actual, normally scheduled workweek, including mandatory overtime, but not including additional voluntary hours.[footnoteRef:24]  [23:  U.S. Dep’t of Labor, Wage & Hour Div., Opinion Letter FMLA2025‑02‑A (Sept. 30, 2025), https://www.dol.gov/sites/dolgov/files/WHD/opinion‑letters/FMLA/FMLA‑2025‑02‑A.pdf.]  [24:  U.S. Dep’t of Labor, Wage & Hour Div., Opinion Letter FMLA2025‑02‑A (Sept. 30, 2025), https://www.dol.gov/sites/dolgov/files/WHD/opinion‑letters/FMLA/FMLA‑2025‑02‑A.pdf.] 

Arbitration Rights
The Ending Forced Arbitration Act: Expanding Application
The Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021 (EFAA) has been the subject of significant judicial interpretation during this period.  The most consequential decision came from the Sixth Circuit.
[bookmark: cite-37ae739c-dae6-4040-b531-a89ec4c3dd4]On February 25, 2026, in Bruce v. Adams and Reese, LLP, the Sixth Circuit held, in a case of first impression, that where a plaintiff brings multiple claims in a single suit against a party with whom they have an otherwise valid arbitration agreement, and one of those claims alleges a sexual assault or sexual harassment dispute, the EFAA renders the arbitration agreement unenforceable regarding each of the claims that comprise the case.[footnoteRef:25]  This decision significantly expands the EFAA's practical scope, as plaintiffs who allege any sexual assault or harassment claim can potentially avoid arbitration on all related claims in the same lawsuit. [25:  Bruce v. Adams & Reese, LLP, No. 25-5210, 2026 WL 523180 (6th Cir. Feb. 25, 2026).] 

[bookmark: cite-a0651c17-b877-4481-9b25-03aea28e287]An earlier decision addressed when a “dispute” arises under the EFAA.  On April 2, 2025, in Cornelius v. CVS Pharmacy, Inc., the Third Circuit held that a dispute arises under the EFAA “when an employee registers disagreement” either internally or externally with their employer and the employer opposes that position.[footnoteRef:26]  The court adopted an intermediary approach, rejecting both parties’ interpretations as either too narrow or too broad, and held that filing an EEOC charge can be part of an ongoing dispute that may arise on the filing of an internal complaint. [26:  Cornelius v. CVS Pharmacy Inc., 133 F.4th 240 (3d Cir.), cert. denied, 146 S. Ct. 193 (2025).] 

Transportation Workers Exception to the FAA
[bookmark: cite-71b05150-1810-4e6d-a95b-6a72d1de68d]The Second Circuit addressed an important question regarding the transportation workers exception to FAA coverage.  On December 22, 2025, in Silva v. Schmidt Baking Distrib., LLC, the Second Circuit held as a matter of first impression that distributorship contracts required by a baker to be entered into with drivers’ single-employee corporate entities were “contracts of employment” for purposes of the transportation workers exception to FAA coverage.[footnoteRef:27]  This decision may have significant implications for companies utilizing similar corporate structures with delivery drivers. [27:  Silva v. Schmidt Baking Distribution, LLC, 162 F.4th 354 (2d Cir. 2025).] 

Waiver of Arbitration Rights
[bookmark: cite-f8c4786b-3636-4482-b6c3-24b3481a25d][bookmark: cite-ae32ca3d-9343-4200-9b83-38b88460161]Courts have continued to refine standards for waiver of arbitration rights. On June 24, 2025, in Garcia v. Fuentes Rest. Mgmt. Servs. Inc., the Fifth Circuit revisited its test for waiver of an arbitration agreement following the Supreme Court’s decision in Morgan v. Sundance.[footnoteRef:28]  The court adopted Morgan’s articulation that waiver requires a knowing relinquishment of the right to arbitrate by acting inconsistently with that right, but clarified that “substantial invocation of the judicial process” is only one way of demonstrating waiver.[footnoteRef:29]  The court found that failing to assert an arbitration defense in an answer, an express statement to the court that the defendant would not seek arbitration, and participation in discovery and mediation was sufficient to constitute waiver. [28:  Garcia v. Fuentes Rest. Mgmt. Servs. Inc., 141 F.4th 671 (5th Cir. 2025); see also Morgan v. Sundance, Inc., 596 U.S. 411 (2022).]  [29:  Garcia, 141 F.4th at 676.] 

[bookmark: cite-1c58da3b-d8c5-45db-b505-249c5199c4e]On August 27, 2025, in Kloosterman v. Metropolitan Hosp., the Sixth Circuit held that defendants lost their right to arbitrate under the FAA because their conduct in litigating the case with substantial motion practice and only filing a motion to compel arbitration after a year put them “in default in proceeding with [their requested] arbitration.”[footnoteRef:30]  [30:  Kloosterman v. Metro. Hosp., 153 F.4th 501, 503 (6th Cir. 2025).] 

Challenging Arbitration Agreement Enforceability
[bookmark: cite-6d1e2515-5d29-48b8-8a41-0dc60b10b72]On January 28, 2026, in Avery v. TEKsystems, Inc., the Ninth Circuit affirmed the denial of an employer’s motion to compel arbitration, holding that FRCP 23(d) authorizes district courts to decline to enforce mandatory arbitration agreements obtained through misleading or coercive communications with putative class members that threaten the fairness of the class action process.[footnoteRef:31]  The district court had found the employer’s communications about the arbitration agreement were misleading, disparaged class actions, omitted key information, and confused employees about their rights and deadlines. [31:  Avery v. TEKsystems, Inc., 165 F.4th 1219 (9th Cir. 2026).] 

On February 2, 2026, the California Supreme Court resolved a lower court split regarding whether small, hard-to-read print in an arbitration agreement counts as procedural unconscionability, substantive unconscionability, or both.  In Fuentes v. Empire Nissan, Inc., the court adopted the approach that a contract’s format, including small or blurry font, is generally relevant only to procedural unconscionability, not to the substance of its terms.[footnoteRef:32] [32:  Fuentes v. Empire Nissan, Inc., 582 P.3d 961 (Cal. 2026).] 

Fee Disputes in Arbitration
[bookmark: cite-6f35ee69-bdf8-44c4-92ea-6e1801cf928]On September 2, 2025, in Frazier v. X Corp., the Second Circuit reversed the district court and held that a defendant employer's refusal to pay arbitration fees did not constitute a “failure, neglect, or refusal to arbitrate” under 9 U.S.C. § 4, and therefore the fee dispute needed to be resolved by arbitration.[footnoteRef:33] [33:  Frazier v. X Corp., 155 F.4th 87 (2d Cir. 2025).] 

AAA Rule Revisions
[bookmark: cite-32baac2a-6de0-4e7f-947f-27eb17a020f]On May 1, 2025, the American Arbitration Association (AAA) revised its Employment Arbitration Rules.[footnoteRef:34]  Among the significant changes: [34:  2025 Consumer & Employment Rules Update, AM. ARB. ASS’N (last visited Mar. 13, 2026), https://go.adr.org/2025-consumer-employment-rules-update.html.] 

[bookmark: cite-3cdcbff4-672b-4477-8d1c-ca3a318781d]The rules were renamed “Employment/Workplace Arbitration Rules” to encompass broader workplace disputes, such as independent contractor misclassification claims.[footnoteRef:35] [35:  Employment/Workplace Arbitration Rules and Mediation Procedures (Am. Arb. Ass’n, amended eff. May 1, 2025), https://www.adr.org/media/0vrpbnm0/2025_employment_arbitration_rules.pdf] 

[bookmark: cite-c54bd964-6fe4-4435-8dce-ff24d218339]The rules now allow for administrative consolidation of multiple claims filed by the same party arising from the same contract.[footnoteRef:36] [36:  Id. ] 

[bookmark: cite-e6291b56-4b6b-4698-83c1-76d2ddb089f]Procedures for conducting a preliminary hearing (formerly conducted as an “Arbitration Management Conference”) were added.[footnoteRef:37]  [37:  Id. ] 

Virtual hearings are now the default unless the parties agree or the arbitrator decides otherwise.[footnoteRef:38]  [38:  Id. ] 
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