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Trump Administration Releases New Guidance on
Unlawful DEI

On July 30, the Department of Justice (DOJ) issued a new memorandum from Attorney
General Pam Bondi that provides further guidance on what DEI practices the Trump
Administration considers unlawful discrimination. Although the memorandum is
specifically for recipients of federal funding, it is directed at a much broader audience.
The document refers to Title VI, states that it “clarifies the application of federal
antidiscrimination laws,” and calls on entities subject to federal anti-discrimination laws,
such as “private employers,” to review the guidance to ensure compliance with existing
legal obligations. Accordingly, employers should familiarize themselves with the
guidance and revise their internal DEI policies if necessary.

Discriminatory Practices

Bondi's memorandum is the latest guidance on what DEI programs and policies the
federal government considers “illegal” and “discriminatory.” The document reiterates the
baseline requirement that the Trump administration has referred to in other materials —
that protected characteristics like sex and race cannot be used as a basis to provide
preferential treatment in employment, activities, opportunities or benefits. But the
memorandum also provides several new examples of practices that are “potentially
unlawful.”

Recruiting

The guidance warns against efforts to hire individuals on any basis that could be tied to
a protected characteristic through the use of what it refers to as “proxies.” In other
words, utilizing facially neutral criteria or objectives that still result in advantages for
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individuals based on their protected characteristic is impermissible. For example,
seeking out candidates from "underrepresented groups” or targeting specific
geographic areas, institutions, or organizations primarily because of their racial or ethnic
composition is not allowed.

The memorandum also discourages using questions in the application process that are
tied to protected characteristics if job candidates will receive advantages based on their
responses. It lists questions like "demonstrate cultural competence, lived experience, or
cross-cultural skills” or asking candidates to submit a diversity statement. The
memorandum even says questions that ask applicants to describe obstacles they have
overcome that are tied to protected characteristics should not be used if the “narrative
will be used as a proxy for advantaging that protected characteristic.”

Bathrooms

The memorandum states that compelling employees to share “intimate spaces” like
bathrooms with the opposite sex would "“typically be unlawful.” It continues on to say
that these kinds of policies risk creating a hostile environment under Title VI,
particularly where they “compromise women'’s privacy, safety, or professional standing.”

The legal theory that private individuals could bring a Title VII hostile work environment
claim against an employer because it permits bathroom use based on gender identity is
noteworthy. Under the Biden administration, the EEOC issued guidance that stated the
opposite — that an employer may be liable for a hostile work environment if it denied a
transgender employee access to the bathroom that corresponds with their gender
identity. That guidance was issued after the Supreme Court found that gender identity
and sexual orientation are protected by Title VIl in Bostock v. Clayton County. A federal
court judge has since struck that guidance down.

Training

As in previous guidance documents, the memorandum states that DEI trainings may
violate Title VII by creating a hostile environment where materials single out, demean or
stereotype individuals, and notes that employees are protected from retaliation if they
oppose such illegal practices. But this memorandum provides new examples of what the
training cannot include:

= Requiring participants to affirm specific ideological positions or “confess” to
personal biases or privileges based on protected characteristics.
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= Using stereotypes based on a protected characteristic, such as “all white people

i

are inherently privileged,” “toxic masculinity,” etc.
= Singling out particular groups as inherently racist or sexist
Other Guidance

As we discussed in a previously published article, the DOJ and EEOC issued “technical

assistance documents” in March outlining “unlawful DEI-related discrimination” in the
workplace. The July 30 memorandum tracks what has been provided to date, though
employers should review that guidance as well, as it is explicitly directed at employers,
and ensure compliance with both. While the March and July documents are not formal
regulations or statutes, and courts could take a different position on what constitutes
illegal discrimination in employment, they do provide key insight into how the
government intends to interpret and enforce Title VII. Accordingly, the most prudent
course for the time being is for employers to incorporate the guidance into their
comprehensive DEI audits and, where appropriate, modify their policies.

Key Takeaways

= The July 2025 memorandum from the attorney general provides added details
and examples concerning what the Trump administration considers
discriminatory diversity, equity and inclusion (DEIl) practices.

= The guidance is directed at federal funding recipients, but it explicitly calls on
private employers to review the document and ensure compliance with federal
anti-discrimination laws.

= The document complements previous guidance the Trump administration has
released on specific DEI practices that it considers to be in violation of Title VII.

A critical Analysis of Ames v. Ohio Department of
Youth Services, 605 U.S.  (2025)

It has been no secret that private sector diversity, equity and inclusion (DEI) programs
have been subject to increased scrutiny from the Trump administration and the Equal

Employment Opportunity Commission and other government agencies. Now, the
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Supreme Court has confirmed that majority-group employees are afforded the same
protections under Title VIl as minorities and are not subject to any heightened standard
when asserting a claim of discrimination. The Supreme Court’s unanimous decision turns
up the heat on employers to ensure their policies and practices do not favor any
particular group of individuals over others and protects all employees — including those
in perceived majority groups — from employment decisions based on race, color,
religion, sex or national origin.

Background: Title VII's Burden-Shifting Analysis in ‘Reverse’ Discrimination Claims

Title VII of the Civil Rights Act bars employers from discriminating against employees on
the basis of race, color, religion, sex (including pregnancy, sexual orientation and
transgender status) or national origin. Since its adoption in 1964, Title VII has been a
pivotal instrument for minorities bringing allegations of workplace discrimination.

For more than 50 years, courts have used the three-step McDonnell Douglas burden-
shifting analysis to evaluate Title VII discrimination claims. First, the plaintiff must
establish a prima facie case that the employment decision at issue was, at least in part,
influenced by a discriminatory motive. This initial burden is typically satisfied by
introducing evidence that the employee was qualified for the position, suffered an
adverse action and was treated less favorably than others outside their protected class.
This initial burden is not onerous. If successful, the employer must then provide a
legitimate, nondiscriminatory reason for the action. The burden then shifts back to the
employee to prove this reason is pretextual.

When analyzing a claim of discrimination brought by a member of a majority group
(often referred to as “reverse discrimination claims”), the 6th, 7th, 8th, 10th and D.C.
Circuits adopted a heightened “background circumstances” rule. Under this rule, in
addition to the usual prima facie requirements, reverse discrimination plaintiffs were
required to also introduce evidence of “background circumstances” to support the
suspicion that the defendant “is that unusual employer who discriminates against the
majority.” Reverse discrimination plaintiffs could satisfy this burden either by presenting
evidence that a member of a relevant minority group made the employment decision at
issue or by presenting statistical evidence showing a pattern of discrimination against
members of the majority. This rule effectively subjected majority-group plaintiffs —
typically White, male or straight employees — to a different, highly specific evidentiary
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standard to establish a prima facie case of discrimination, not applicable to minority
plaintiffs.

Recently, in Ames v. Ohio Department of Youth Services, the Supreme Court unanimously

invalidated the “background circumstances” rule, finding that nothing in the text of Title
VII distinguished between majority-group and minority-group plaintiffs. Now, all
discrimination claims — including reverse discrimination claims brought by plaintiffs in
majority groups — will be evaluated under the same evidentiary framework.

Overview: Ames v. Ohio Department of Youth Services

Marlean Ames, a heterosexual woman, had been employed by the Ohio Department of
Youth Services in various capacities for 15 years. In 2019, Ames applied for a promotion
to a newly created management position but was not selected for the role. Instead, the
agency selected a lesbian woman for the position. A few days after her interview for the
managerial position, Ames was demoted to a secretarial position, and a gay man was
hired to fill her previous position. Ames subsequently filed a lawsuit pursuant to Title VII
for unlawful discrimination based on sex, alleging she was denied the promotion and
demoted because of her sexual orientation.

The U.S. District Court for the Southern District of Ohio granted the agency’s summary
judgment and dismissed Ames’ Title VII discrimination claims, finding Ames had failed to
establish a prima facie case of discrimination. The 6th U.S. Circuit Court of Appeals
affirmed. Both courts reasoned that because Ames was a straight woman, she was
required to satisfy the heightened “"background circumstances” rule. Because Ames had
not introduced any evidence of such “background circumstances,” both courts found
Ames failed to establish a prima facie case of discrimination.

In a rare unanimous decision, the Supreme Court vacated the lower court’s judgment,
finding there was no justification in either Title VII or previous Supreme Court precedent
to support the 6th Circuit's adoption of the heightened “"background circumstances” rule
in reverse discrimination cases involving majority-group plaintiffs, like Ames. Instead, the
Court remanded the case to the district court to analyze Ames’ claims of discrimination
under the standard McDonnell Douglas burden-shifting framework without any
heightened burden.

As justification for its invalidation of the "background circumstances” rule, the Court
noted the plain text of Title VIl drew no distinction between majority-group and
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minority-group plaintiffs. Instead, the Court explained, Title VIl focuses squarely on
individuals, not groups, prohibiting discrimination against “any individual” because of
that individual's race, color, sex, or national origin. “By establishing the same protections
for every ‘individual’ — without regard to that individual's membership in a minority or
majority group — Congress left no room for courts to impose special requirements on
majority-group plaintiffs alone.”

The Court found further support for the invalidation of the "background circumstances”
rule in its prior Title VIl decisions in Griggs v. Duke Power Co., Bostock v. Clayton County,
and McDonald v. Santa Fe Trail Transportation Co., wherein the Court expressly rejected
arguments that Title VII did not prohibit discrimination against White or male
employees. Instead, in each of these cases, the Court expressly found Title VII's
prohibition against discrimination applied to “any group, minority or majority” and
“protect[ed] individuals of both sexes from discrimination, and does so equally,” and
“upon the same standards[.]” Thus, as Justice Ketanji Brown Jackson explained, it was
well established “that the standard for providing disparate treatment under Title VII
does not vary based on whether or not the plaintiff is a member of a majority group.”
Finally, Jackson noted that by requiring all majority-group plaintiffs to meet “the same,
highly specific evidentiary standard in every case,” the “background circumstances” rule
ignored the Court’s express instruction in McDonnell Douglas against inflexible
approaches to how a plaintiff may satisfy the initial prima facie burden.

Accordingly, the Court concluded Title VII does not impose a heightened burden on
majority-group plaintiffs and confirmed that all Title VII plaintiffs (regardless of their
race, color, religion, sex or national origin) are subject to the same “not onerous”
evidentiary burden when establishing a prima facie case of discrimination.

Key Takeaways for Employers

Technically, the Ames decision does not introduce any new obligations on employers to
ensure compliance with Title VII. Instead, the decision serves as yet another reminder to
employers that Title VII's protections are universal, shielding all employees (not just
minority employees) from employment decisions based, even in part, on the employee's
race, color, religion, sex, or national origin. The Ames decision combined with recent
EEOC guidance and executive orders targeting DEIl programs reiterates the need for
employers to review and evaluate their employment policies and practices with the
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following key considerations in mind to bolster their commitment to equal opportunity

in the workplace:

1.

2.

Apply Antidiscrimination and Harassment Policies Equally: If they have not
done so already, employers should, at a minimum, review their policies with
counsel to make sure they do not contain any preferences or exclusionary
practices that favor any group of employees over another based on protected
characteristics. Employers must also make sure there are no existing hiring quotas
or other practices that benefit individuals of certain protected characteristics over
others for recruitment efforts, in relation to professional opportunities, and with
respect to adverse employment decisions. The standard of equal treatment must
be applied consistently and impartially across the board in practice, regardless of
any employee’s perceived “majority” status.

Avoid Any Consideration or Discussion of an Employee’s Protected
Characteristic: All too often, when employers are making employment decisions,
they are more comfortable with taking adverse employment actions against an
employee in a majority group because they perceive that employee to not be in a
“protected class.” Ames makes clear that Title VII prohibits employers from
considering the race, color, religion, sex or national origin of any employee when
making an employment decision, not just employees belonging to certain
categories of these protected classes. If an employee’s perceived majority status
is a factor that contributes to an employment decision or action, that would
constitute unlawful discrimination. Managers and human resources (HR)
professionals should refrain from considering, discussing or even referencing an
employee’s race, color, religion, sex, national origin or other protected
classification with respect to an employment decision. Instead, all discussions
surrounding employment decisions should focus solely on legitimate,
nondiscriminatory reasons for the decision.

Consistently Investigate All Employee Complaints: Employers should not
dismiss or downplay complaints of discrimination or harassment simply because
the employee belongs to a majority group or because the alleged wrongdoer is a
member of a minority group. Instead, employers must evaluate complaints of
discrimination and harassment from all employees with equal seriousness and
subject to the same standards.
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4. Train All Managers in All Kinds of Bias: Employers should update workplace
training to include discrimination and unconscious bias toward majority groups.
Employers should emphasize impartiality in discipline, promotion, and
termination decisions and reiterate to all managers, HR professionals and other
decision-makers (including those who are members of minority groups) that they
are prohibited from making any employment decision based on an employee’s
race, color, religion, sex, national origin, or other protected status and that this
prohibition applies equally across the board to majority and minority groups
alike.

5. Be on Alert for a Rise in Discrimination Claims Brought by Members of
Majority Classes: Often employers believe there is no risk associated with
employment decisions involving members of majority groups. Indeed, until
recently, “reverse discrimination” claims brought by members of majority groups
were not common practice. However, employers should anticipate an increase in
the number of “reverse discrimination” claims brought by majority-group
employees, particularly in cases involving DEl initiatives or allegations stemming
from promotions and terminations, now that Ames has confirmed that such
claims are not subject to a higher or more difficult burden of proof.

Conclusion

Federal, state and local law remains unchanged — employers cannot discriminate against
individuals based on any protected characteristic. However, the ongoing scrutiny of DEI
programs, combined with the Supreme Court’s confirmation that “reverse
discrimination” claims are subject to the same standards as other discrimination claims,
makes it more important than ever that employers review and, where appropriate,
modify their policies and practices.
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A Critical Analysis of National Association of Diversity
Officers in Higher Education v. Trump (4th Cir. Feb. 6,
2026)

Abstract

On February 6, 2026, the United States Court of Appeals for the Fourth Circuit issued a
consequential—but deliberately narrow—decision in National Association of Diversity
Officers in Higher Education v. Trump, vacating a nationwide preliminary injunction that
had blocked enforcement of executive orders aimed at eliminating what the Trump
administration characterized as "illegal” diversity, equity, and inclusion (DEI) programs.
While the ruling allows enforcement of the executive orders to proceed, the court
declined to define the contours of “illegal DEI,” declined to endorse any agency
enforcement theory, and preserved the availability of as-applied constitutional and
statutory challenges. This decision sits at the intersection of executive power,
administrative law, First Amendment doctrine, and anti-discrimination jurisprudence,
and it introduces a period of heightened uncertainty for employers, universities, and
government contractors nationwide.

Introduction and Background

At the outset of President Trump’s second term, the administration issued two executive
orders directed at dismantling DEl initiatives within federal agencies and among federal
contractors and grant recipients. Executive Order 14151 instructed agencies to terminate
“equity-related” grants and contracts to the maximum extent permitted by law, while
Executive Order 14173 required contractors and grantees to certify that they do not
operate DEIl programs that violate federal anti-discrimination statutes, making
compliance material for False Claims Act purposes. [law.justia.com],
[lawandthew...kplace.com]

Higher education organizations, faculty associations, and the City of Baltimore
challenged these orders, alleging that they were facially unconstitutional under the First
and Fifth Amendments. The district court agreed and issued a sweeping nationwide
preliminary injunction. The Fourth Circuit reversed.
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The Fourth Circuit’s Opinion: Scope and Substance

Standing and Justiciability

The Fourth Circuit’s threshold standing analysis reflects a disciplined application of
Article 1l limitations. The court rejected standing to challenge the "Enforcement Threat
Provision,” which directed the Attorney General to develop enforcement
recommendations, holding that speculative fears of future enforcement are insufficient
to establish injury in fact where no concrete enforcement action has occurred.
[law.justia.com]

By contrast, the court found standing to challenge the Termination and Certification
Provisions because those directives posed imminent risks of lost funding and compelled
changes in organizational conduct, long recognized as sufficient for standing in the
government-funding context.

Facial Vagueness and Due Process

Central to the plaintiffs’ challenge was the argument that the executive orders were
unconstitutionally vague, particularly in their use of terms such as “equity-related” and
“illegal DEL." The Fourth Circuit rejected this claim at the facial level, emphasizing that
facial invalidation is “disfavored” where a law or directive has plainly lawful applications.

Critically, the court observed that the executive orders themselves do not impose
penalties or terminate contracts; they direct agencies to act within the bounds of
existing law. Any alleged vagueness, the court reasoned, must be evaluated in the
context of a specific enforcement action, not in the abstract. [ca4.uscourts.gov],
[lawandthew...kplace.com]

This reasoning aligns the decision with Supreme Court precedent counseling restraint in
facial challenges, particularly where executive action is filtered through agency
discretion.
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First Amendment Claims

The plaintiffs also asserted that the Certification Provision violated the First Amendment
by compelling speech and chilling protected expression. The Fourth Circuit rejected this
argument on its face, noting that the certification requirement extends only to programs
that violate existing federal anti-discrimination law. It does not prohibit DEI speech,
advocacy, or programming per se.

The court analogized the certification requirement to longstanding government-funding
conditions requiring compliance with statutory mandates, emphasizing that the
executive orders do not regulate speech directly but condition federal funds on
adherence to existing law. [law.justia.com], [natlawreview.com]

In a notable concurrence, Chief Judge Diaz underscored that the ruling should not be
read as judicial approval of the administration’s policy objectives, but rather as a narrow
decision driven by the posture of the case and the limits of facial constitutional review.
[news.bloom...erglaw.com]

What the Court Deliberately Left Unresolved

The most important feature of the decision is what it does not resolve. The Fourth Circuit
explicitly declined to define what constitutes “illegal DEI,” declined to endorse any
agency interpretation of anti-discrimination law, and emphasized that employers and
institutions remain free to bring as-applied challenges if enforcement actions exceed
constitutional or statutory bounds. [natlawreview.com], [ogletree.com]

As commentators have observed, the decision preserves executive flexibility while
simultaneously preserving judicial review—a balance that leaves regulated entities in a
state of legal ambiguity rather than clarity.
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Implications for National Discrimination Law

Preservation of Existing Anti-Discrimination Doctrine

Contrary to some public rhetoric, the Fourth Circuit’s decision does not alter the
substantive contours of Title VII, Title VI, § 1981, or affirmative-action jurisprudence. The
opinion repeatedly grounds its reasoning in existing statutory frameworks and does not
purport to reinterpret disparate-treatment or disparate-impact doctrine.

As a result, voluntary DEI programs that are lawful under existing precedent—such as
race-neutral outreach, inclusive leadership development, and diversity training—remain
lawful absent contrary enforcement action.

Expansion of Administrative Enforcement Risk

The decision does, however, signal increased reliance on administrative enforcement
rather than judicial rule-rulemaking. Employers now face heightened exposure to
agency interpretations of “illegal DEI,” with potential downstream consequences under
the False Claims Act for certifications tied to federal funding.

This shift places significant power in the hands of agencies and underscores the
importance of documentation, legal review, and readiness to litigate as-applied
challenges.

Recommendations for Employers

Legal and Compliance Strategy

1. Conduct a DEI Legal Audit
Employers should inventory DEI programs and assess them against existing
anti-discrimination law, focusing on eligibility criteria, decision-making processes,
and articulated business purposes.

2. Treat Certifications as Legal Instruments
Certifications under EO 14173 should be reviewed by counsel and aligned
explicitly with statutory compliance, not aspirational DEI language.
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3. Preserve Evidence of Lawful Intent
Maintain documentation demonstrating that DEl initiatives are designed to
promote equal opportunity, prevent discrimination, and comply with federal law.

Governance and Risk Management

o Centralize oversight of DEl-related compliance within legal or compliance
functions.

e Train executives and boards on the distinction between lawful DEI and prohibited
discriminatory practices.

» Avoid reactive dismantling of programs absent concrete enforcement action.

Talking Points for Executive and Board Presentations

“This decision did not outlaw DEI.”

e "“The court ruled on procedure, not policy.”
» "Risk depends on enforcement, not labels.”
o “As-applied challenges remain fully available.”

« "Our strategy is compliance, documentation, and readiness—not retreat.”

Conclusion

National Association of Diversity Officers in Higher Education v. Trump is best understood
not as a repudiation of DEI, but as a reaffirmation of judicial restraint in the face of
executive action. The Fourth Circuit declined to constitutionalize a policy debate, instead
preserving existing anti-discrimination law while allowing administrative enforcement to
proceed subject to later judicial review.

For employers, the ruling demands vigilance, legal discipline, and strategic patience. The
path forward lies not in abandoning inclusion efforts, but in grounding them firmly in
law.
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Sixth Circuit Says ‘That's a Wrap’ to Hostile Work
Environment Claims

In the matter of Wargo v. MJR Partridge Creek Digital Cinema 14, Case No. 25-1143 (6th
Cir. Nov. 25, 2025), the Sixth Circuit determined that the alleged harassment was
decidedly the opposite because it was neither sufficiently fast nor intense — the alleged
conduct was not near enough in time or severe enough to qualify as actionable. The
appellant, Terra Wargo, worked at a movie theater in Michigan. She initially started
behind the concession stand and eventually was promoted to full-time manager. Wargo
then applied to be the general manager of the theater, but the company elected to
transfer Paul Finnigan from another branch to fill the role. Wargo declined the offer to
transfer to Finnigan’s old theater and decided to work with him instead.

The relationship between the two was immediately rocky. Wargo felt Finnigan was a bad
manager and communicated poorly, and she suspected that Finnigan believed she was
insubordinate. Additionally, Finnigan texted Wargo on her personal phone, telling her

"non "

things such as “I will teach you everything,” “You just have to trust me, and my methods
and “l can show you everything ... [i]f you let me.” Finnigan offered to treat her to

dinner, but Wargo declined.

The conflict escalated until Finnigan confronted Wargo at the theater and asked her why
she didn't like him and to tell him what he had done wrong. They openly argued, at
which point Finnigan followed Wargo to an office next door where, Wargo alleges,
Finnigan blocked the door and “touched [her] arm” for “five to 10 seconds” to prevent
her from leaving. Wargo subsequently filed an internal complaint, and the company
investigated the incident. Finnigan was placed on a PIP, and Wargo was transferred to a
different theater.

Despite the fact that she no longer worked there, Wargo returned to her original
location to hold a closed-door meeting with her former co-workers. The next day, one
of the co-workers quit and filed a harassment complaint against Finnigan. This meeting,
in combination with her earlier outburst with Finnigan, resulted in Wargo's termination
for insubordination and failure to follow the directive not to discuss the allegations and

investigation with her co-workers.

As a result, Wargo brought claims for sexual harassment and discrimination under
federal and Michigan state law. The Eastern District of Michigan granted summary
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judgment in favor of the company. The Sixth Circuit, affirming, found that Finnigan's
repeated invitations to a restaurant occurred only three times in a three-month period,
were “sporadic” and did not involve “explicit sexual pressure or sexual conduct,” and
that Finnigan's texts, while ambiguous, were tied to specific workplace problems, such
as teaching Wargo how to break down the concession stand sales.

Moreover, the intense argument between Finnigan and Wargo did not rise to the level
of a hostile work environment. They “argued about work problems,” and Finnigan'’s
blocking the door and making physical contact with Wargo for “five to 10 seconds” did
not constitute harassment because, simply put, it was not intense enough. The one-time
touching was not sexual or sufficiently pervasive.

Likewise, the Sixth Circuit found that Wargo's discrimination claim failed, as her transfer
to another location with identical pay and benefits did not constitute an adverse
employment action and she could not identify a similarly situated male employee whom
the company had treated more favorably.

While the Sixth Circuit affirmed the district court’s grant of summary judgment, it noted
that Wargo might have had direct evidence of retaliation when the company admitted
that it fired her, in part, for discussing the investigation with her co-workers. However,
the Sixth Circuit pointed out that Wargo never raised this theory of retaliation during
the summary judgment briefing. As a result, she cannot raise it now, and the indirect
evidence did not establish a question of fact to survive summary judgment.

The Bottom Line: The Sixth Circuit ruling here affirms that the timing, amount and
intensity of comments and actions are critical to proving a hostile work environment.
And, as always, raise every argument you need at summary judgment — otherwise, you
may regret leaving something on the cutting room floor come appeal.
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POWER (Act) to the People! Philadelphia Implements
Stringent New Requirements for Employers

On May 27, Philadelphia enacted the POWER Act, which introduces sweeping changes
to the city’s labor laws. Several provisions stand out for their immediate impact on
Philadelphia employers.

Amendments to Philadelphia’s Paid Sick Leave Law
The POWER Act amends Philadelphia’s paid sick leave law in two important ways.
Tipped Employees

Before the POWER Act, sick time for tipped employees was required to be paid at the
employee’s normal hourly rate or at the minimum wage rate. The POWER Act now
provides a specific formula for tipped employees’ paid sick time. Rather than being
determined by the employee’s base wage, the rate is calculated by averaging the hourly
wages for three occupational classifications — bartenders, waitstaff and dining room
attendants — as published by the Pennsylvania Department of Labor and Industry for
Philadelphia County.

CBA-Covered Employees

While Philadelphia’s paid sick leave law did not apply to employees covered by a bona
fide collective bargaining agreement (CBA), the POWER Act amends that law and
excludes only non-probationary employees covered by a CBA. Consequently,
Philadelphia employers must provide paid sick leave to CBA-covered employees while
they are on probationary status.

Retaliation Protections

The POWER Act has now codified strong anti-retaliation protections across all
Philadelphia worker protection ordinances. Under the Act, it is unlawful for "an employer
or any other person to interfere with, restrain, deny the exercise of, or the attempt to
exercise, any right” under the POWER Act or to otherwise retaliate against an employee
for exercising any right protected by the Act. A rebuttable presumption of retaliation
arises if an adverse action occurs within 90 days of any protected activity, which includes
filing a complaint, informing others about an employer’s alleged violation of the Act,
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cooperating with an investigation, or opposing any policy, practice or act considered
unlawful under the Act.

Notice Requirements

Employers are required to provide written notice of employee rights under the Act. This
includes information about paid sick leave, wage theft protections and anti-retaliation
provisions. Notices must be provided in English and in any language spoken by at least
5 percent of the employer’'s workforce. Employers may comply by distributing written
notices or posting multilingual posters in conspicuous workplace locations. Failure to
comply with the POWER Act’s notice requirements can result in civil penalties of up to
$2,000 per violation.

Recordkeeping

The POWER Act imposes strict recordkeeping requirements. Employers must maintain
contemporaneous, accurate records for at least three years, including hours worked, sick
leave accrued and used, wages paid, and any disciplinary actions. These records must be
made available to the Philadelphia Office of Worker Protections (OWP) upon request.
Failure to maintain or produce records creates a presumption of noncompliance, shifting
the burden of proof to the employer in any enforcement action.

Remedies and Enforcement

The POWER Act authorizes the OWP to investigate complaints, issue determinations and
impose penalties. Remedies for violations of the Act may include reinstatement, back
pay, liquidated damages equal to the amount of monetary damages, and civil penalties
of up to $2,000 per violation. Employees also have a private right of action and may
recover attorney’s fees and costs. Notably, employers found to be in repeated violation
of the POWER Act may be listed in a public “Bad Actors” database and face license
revocation or disqualification from city contracts.

With the POWER Act's new protections for employees and significant penalties for
noncompliance, employers should proactively review employment policies, update
notice and recordkeeping practices, and ensure that managers and human resources
personnel are aware of the new anti-retaliation standards. Staying ahead of these
changes is essential to avoid potentially costly enforcement actions and reputational
harm.
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Key Takeaways

= The Protect Our Workers, Enforce Rights Act (POWER Act) went into effect on
May 27.

= The POWER Act provides strong protection for employees who exercise their
rights.

= Violations of the POWER Act can result in steep penalties, liquidated damages
and public listing in a “Bad Actors” database with potential loss of licenses and
city contracts.

The 6th Time's the Charm! Philadelphia City Council
Updates the Fair Chance Law ... Again

On Sept. 25, 2025, the Philadelphia City Council unanimously passed sweeping
amendments to the city’s Fair Criminal Record Screening Standards Law (Fair Chance
Law), which regulates when and how employers may use applicants’ and employees’
criminal histories when making employment decisions. These changes, effective Jan. 6,
2026, significantly expand protections for job applicants and employees with criminal
records and impose new compliance obligations on employers operating in
Philadelphia.

Key Amendments

1. Shortened Lookback Period for Misdemeanors. Employers now may only
consider misdemeanor convictions if the arrest or release from incarceration
occurred within the past four years — down from the previous seven-year
standard. Notably, the seven-year lookback remains in place for felony
convictions.

2. Summary Offenses Cannot Be Considered. Employers are prohibited from
considering summary offenses — minor infractions that do not rise to the level of
a misdemeanor or felony — when making employment decisions. This change
aligns the Fair Chance Law with the state’s Criminal History Record Information
Act.
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3. Treatment of Expunged or Sealed Records. Employers cannot consider records
that have been expunged or sealed. If such records appear in a background
check (e.g., via a driving record), the employer must give the applicant an
opportunity to provide proof of expungement or sealing before taking any
adverse action.

4. Background Check Notice. Although not required, if an employer chooses
during the hiring process to give notice that it intends to conduct a background
check, such as in a job advertisement or a job offer, the employer must also state
that any consideration of the background check will be “an individualized
assessment based on the [a]pplicant’s or [e]lmployee’s specific record and the
duties and requirements of the specific job.”

5. Enhanced Notice and Rebuttal Rights. Before taking any adverse action based
on the results of a background check, employers must now:

= Provide the applicant or employee with a summary of their rights under
the Fair Chance Law

= Advise that they will consider evidence submitted by the applicant or
employee of rehabilitation, mitigation or any error in the criminal history
records.

= Include a list of acceptable mitigating evidence, such as the completion of
treatment or education programs, community service or relevant work
history, and instructions on how the applicant or employee can provide
the evidence.

6. Antiretaliation Protections. The amendments to the Fair Chance Law impose a
rebuttable presumption of retaliation if an employer takes any adverse action
within 90 days of an applicant or employee exercising rights under the ordinance.
Employers must show by a preponderance of the evidence that the action was
taken for legitimate, unrelated reasons to rebut this presumption. This provision
complements the Philadelphia City Council’s recent focus on codifying strong
antiretaliation provisions across all Philadelphia worker protection ordinances, as
discussed in our prior alert.
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Next Steps for Employers

Employers with operations in Philadelphia should take immediate steps to ensure
compliance before the January 6, 2026:

= Audit and update hiring policies and background check procedures.
= Revise pre-adverse action notices to reflect the new requirements.

= Train human resources personnel and hiring managers on the requirements of
the individualized assessment and best practices for the documentation of this
assessment.

= Implement safeguards to avoid retaliation claims, including thorough
recordkeeping regarding employment decisions.

Given the complexity and potential liability associated with these changes, employers
are encouraged to consult legal counsel to ensure full compliance and mitigate risk.

Key Takeaways

1 "

= Philadelphia has once again expanded the city's “ban the box" ordinance to
further restrict the use of criminal records when making employment decisions.

= Before taking any adverse action based on a criminal history, employers must
provide applicants and employees with detailed notice that includes, among
other things, a statement that the employer will consider evidence of any error,
rehabilitation or mitigation.

= Changes to the ordinance go into effect Jan. 6, 2026.
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An Overview of Developments in
Noncompete and Restrictive Covenant
Law

Eric L. Barnum
BakerHostetler LLP - Atlanta, Los Angeles
ebarnum@bakerlaw.com

FTC Officials Vow To Root Out Anticompetitive
Noncompete Agreements

During the Jan. 27 workshop, Federal Trade Commission (FTC or the Commission)
officials emphasized that they are committed to using all “lawful tools at [their] disposal”
to go after "anticompetitive” noncompete agreements. The Commission also confirmed
that it has no intention of renewing the Biden Administration’s nationwide ban on most

noncompete agreements.
Enforcement Priorities

FTC officials said the Trump-Vance Administration will review noncompete agreements
on a case-by-case basis with an eye toward targeted enforcement. FTC Chairman
Andrew Ferguson said that while he dissented from the Biden FTC's ban, that does not
mean the Commission cannot, or will not, prosecute noncompete agreements that “lack
justification” or have “adverse effects.”

Ferguson stated that “companies with unjustified or anticompetitive noncompete
agreements will incur a significant risk of legal action,” emphasizing an entity that
“imposes a noncompete agreement that is not tailored to achieve a pro-competitive
objective, that is intended to suppress competition or the bargaining power of American
workers, or that contains an unlimited scope or duration,” may be subject to the FTC's
enforcement powers. Ferguson declared that, under the Trump Administration’s FTC, the
“days of unreflective, unjustified, and anticompetitive noncompete agreements are over.
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If a company wants to execute a noncompete agreement, they had best be prepared to
defend it.

Kelse Moen, deputy director of the FTC's Bureau of Competition and co-chair of the
agency's Joint Labor Task Force, echoed Ferguson’s position. He stated that "after today,

there should be no confusion” about the fact that the Trump Administration will not
“repeat the mistakes of the Biden Administration, but neither will we shrink from this
fight.”

Agency Actions

During the workshop, FTC officials highlighted the Commission’s recent enforcement
actions, including a complaint filed against a pet cremation company that imposed
noncompete agreements on nearly all of its employees, and an order that a building
services contractor cease enforcement of its no-hire agreements for low-wage workers
performing janitorial, front desk, security and other services in the New Jersey and New
York City markets.

“Today, at least 30 million Americans are impacted by noncompete clauses,”
Commissioner Mark Meador said in the workshop. “Many of these noncompetes, to be
clear, would be unenforceable in court. They are scare tactics designed to take
advantage of working people who don’t have the money to get a lawyer to tell them
this. It is an abusive tactic that makes life less affordable for the people who form the
backbone of this country. Here at the Commission, we take this seriously.”

FTC officials also reiterated that they are focused on targeting noncompete agreements
in the healthcare industry. The Commission recently sent letters to healthcare employers
and staffing firms urging them to review their noncompete agreements to ensure they
are tailored to comply with the law.

Moving Forward

Commissioner Meador outlined a non-exhaustive list of “principles” and considerations
that will inform how the FTC evaluates noncompete agreements. Although the guidance
may help employers, none of the factors are singularly dispositive, and they highlight
the Commission’s focus on antitrust and employment law considerations:

1. Noncompetes are less appropriate when workers lack training and do not
perform specialized functions as compared with higher-paid employees who
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have access to specialized training or information (if carefully tailored to business
needs).

2. Noncompetes across distribution networks, such as those in the franchise
context, can be anticompetitive to the extent they prevent independent operators
from competing for employees.

3. Noncompetes are disfavored where there are less-restrictive alternatives
available.

4. Noncompetes are more appropriate when an employer has made significant
investments in training its workers.

5. Noncompetes that extend beyond one or two years and exceed the geographic
scope of the employer’s operations or the employee’s work area or that impede
the employee’s ability to work in other lines of business are more likely to be
considered anticompetitive.

6. If one employer has greater market power in a certain area, it raises greater
competitive concerns that may undermine an argument in favor of the use of
noncompetes. As stated by Meador: “If there are only a handful of buyers for an
employee’s labor, a noncompete has much more pronounced effect.”

7. Evidence of economic effects is relevant to the analysis. As noted by Meador: “Is
there widespread use of noncompetes across a whole sector?”

8. Is there potentially a horizontal agreement among competitors, like a no-poach
agreement?

9. Do employees affected by noncompetes have an opportunity to challenge them
by demonstrating pro-competitive effects?

Takeaways

In light of these remarks from FTC officials, employers may want to be more selective
about utilizing noncompete agreements and more exacting in how they draft the
contracts. This is especially true for those operating in the healthcare field. Indeed, while
the actions of the FTC and the Department of Justice (and those of state attorneys
general) indicate that they will investigate and prosecute noncompete agreements in a
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broad array of industries, the healthcare space has been a specific area of focus, as
reiterated during the workshop.

Although the FTC has moved on from its broad noncompete ban, the Commission made
clear that it will continue to use its enforcement authority to target and eliminate unfair
and overreaching employment restrictions that are designed to reduce or suppress
competition. Employers should continue to focus on federal agencies’ guidance and
stated priorities, as well as applicable state and local laws, to ensure they are prepared
for continuing scrutiny.

FTC Takes Action to Protect Workers from Noncompete Agreements

The Federal Trade Commission today took action to protect American workers from
harmful labor practices by ordering pet cremation company Gateway Services, Inc. and
its subsidiary to stop enforcing noncompete agreements against their employees.

In a somewhat bare-bones complaint filed on September 4, 2025 against Gateway
Services and its subsidiary Gateway US Holdings, Inc., (collectively referred to as
Gateway), the FTC alleged that Gateway imposed noncompete agreements on all of its
employees, which typically prohibited employees from working in the pet cremation
service industry anywhere in the U.S. for one year after leaving Gateway.

Under a proposed FTC consent order, Gateway must, among other terms, immediately

stop enforcing all existing noncompete agreements. According to the FTC, its proposed
order is designed to “free nearly 1,800 employees from these restrictive agreements that
limit job mobility and the ability to negotiate better wages and benefits.”

“The Commission will stand up for workers and ensure that they receive all the benefits
that flow from robust competition between employers,” said Daniel Guarnera, Director
of the FTC's Bureau of Competition. “The antitrust laws protect workers from
noncompete agreements that harm competition, including by preventing workers from
switching to better-paying jobs or starting their own businesses. We will protect workers
by enforcing the laws against anticompetitive noncompetes.”

Under the current administration, the FTC has prioritized investigating and prosecuting
what it describes as “deceptive, unfair, and anticompetitive labor-market practices,
including through the creation of a cross-agency Joint Labor Task Force.”
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Gateway is the largest pet cremation business in the U.S. with over one hundred
locations servicing 17,000 veterinary clinics across North America. According to the
Complaint, in 2019, Gateway adopted its noncompete policy for all newly hired
employees, regardless of their position or responsibilities, according to the FTC's
complaint. The allegation is that the agreements bind employees ranging from highly
compensated executives to hourly, facility laborers, who make up a majority of
Gateway's employees.

Gateway’'s noncompete agreements are anticompetitive because they unfairly alter the
bargaining positions between employees and Gateway, the FTC's complaint alleges. In
addition, these agreements suppress competition as they likely impede the entry or
expansion of competing pet cremation services businesses, while also preventing or
discouraging Gateway employees from opening competing businesses, according to the
Complaint

The FTC's proposed consent order states, among other terms, that:

« Gateway is prohibited from entering into, maintaining, or enforcing noncompete
agreements, with limited exceptions, or communicating to an employee or any
other person that any former employee is subject to a noncompete agreement;

« Gateway must provide notice to employees that they are no longer subject to a
noncompete agreement; and

« Gateway cannot prohibit employees in any employment agreement from
soliciting any prospective, current, or former customers of Gateway, except with
respect to those current or prospective customers with whom the employee had
direct contact or personally provided service in the last 12 months of their
employment with Gateway.

The Commission vote to issue the complaint and accept the proposed consent
agreement for public comment was 3-1, with Commissioner Rebecca Kelly Slaughter
dissenting. Chairman Andrew N. Ferguson issued a statement joined by Commissioner

Melissa Holyoak. Commissioner Slaughter issued a statement.
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States Step In To Fill Void Left by FTC Noncompete
Rule

The FTC's noncompete rule, which proposed to ban nearly all noncompetes, was
enjoined by a Texas District Court in August 2024. While the FTC has launched a Joint
Labor Task Force focused on “rooting out and prosecuting unfair labor-market practices

that harm American workers,” recent reporting suggests that FTC Chair Ferguson may
abandon the Commission’s defense of the rule. As the rule fades from memory, states
are redoubling their efforts to address the use of unfair noncompetes.

Over the past few months, dozens of states have introduced new laws targeting
noncompetes. Although many of these bills will not make it through committee, at least
five states have passed noncompete laws this year, and a few others are considering
legislation that we believe would have a meaningful impact on businesses and
employees. These states and the restrictions they have put in place are as follows:

Arkansas: The Arkansas Legislature amended the state’'s noncompete statute to “clarify”
that a “covenant not to compete agreement that restricts the right of a physician to
practice within the physician’s scope of practice is void.” The state defines “physician” to
mean “a person authorized or licensed to practice medicine” or osteopathy under
certain sections of the Arkansas Medical Practices Act.

Colorado: Colorado’s current noncompete law includes an exception for “highly
compensated employees” (approximately $130,000 per year in 2025) regardless of
industry. However, on May 8, the Colorado Legislature sent a bill to the governor that
would eliminate this exemption for noncompetes that restrict the practice of medicine,
advanced practice registered nursing or dentistry within the state.

Florida: Bucking the national trend with a pro-noncompete enhancement, the Florida
Contracts Honoring Opportunity, Investment, Confidentiality, and Economic Growth
(CHOICE) Act mandates that a court enter a preliminary injunction in favor of an
employer if noncompete and garden leave agreements meet certain criteria. To invoke
enforcement under the CHOICE Act, noncompete and paid garden leave agreements
must (1) be in a signed document, (2) bind an employee who earns or is reasonably
expected to earn a salary greater than twice the annual mean wage of (a) the county of
the employer’s principal place of business if it is in Florida or (b) the employee’s county
of residence if the employer’s principal place of business is not in Florida, and (3)
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otherwise comply with the CHOICE Act's requirements for notice, scope and duration.
The CHOICE Act explicitly excludes health care practitioners, as defined in Fla. Stat. §
456.001(4). The new law is currently awaiting signature by Gov. Ron DeSantis and is
expected to take effect July 1.

Kansas: Joining Florida with a pro-restrictive covenant enforcement amendment, Kansas’
restraint of trade act — which pertains to certain non-solicitation agreements — now
mandates that “[i]f a covenant is determined to be overbroad or otherwise not
reasonably necessary to protect a business interest of the business entity seeking
enforcement of the covenant, the court shall modify the covenant, enforce the covenant
as modified and grant only the relief reasonably necessary to protect such interests.”
Previously, it was already clear that the “act shall not be construed to apply to ... any
franchise agreements or covenants not to compete.”

Utah: Utah recently passed a law that prohibits a “health care services platform” from
“requir[ing] a health care worker to enter into a non-compete agreement” or
“restrict[ing] a health care worker from: (i) finding or accepting a shift using another
platform; or (ii) finding or accepting a shift or employment with a health care provider or
facility.” Notably, this was introduced as a “preemptive” and “proactive” measure to
ensure any future development of app- or platform-based services (i.e., an “electronic
program, system, or application through which a health care worker may accept a shift
to perform a health care service or role, as an independent contractor, at a health care
facility”), such as those that match independent contractors with end users, would not
limit health care services within the state.

Virginia: Virginia already had a so-called low-wage restriction, which prohibited the use
of noncompete provisions for employees earning “less than the average weekly wage of
the Commonwealth,” approximately $76,000 per year in 2025. The restriction also
applies to interns, students, apprentices and trainees employed in order to gain work or
educational experience. Now, Virginia has expanded the restriction to capture any
employee "who, regardless of his average weekly earnings, is entitled to overtime
compensation under the provisions of 29 U.S.C. § 207 [the Fair Labor Standards Act] for
any hours worked in excess of 40 hours in any one workweek.”

Wyoming: Wyoming has declared that effective July 1, “[a]ny covenant not to compete
that restricts the right of any person to receive compensation for performance of skilled
or unskilled labor shall be void.”
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= However, this restriction is not as encompassing as it may seem because it does
not apply to a noncompete:

= Entered into as part of the sale of a business.
= “[T]o the extent the covenant provides for the protection of trade secrets.”

= "[P]roviding for the recovery of all or a portion of” relocation, education or
training repayment obligations, subject to certain conditions

= With “[e]xecutive and management personnel and officers and employees
who constitute professional staff to executive and management personnel”

= The final carveout may be the exception that nearly swallows the rule, as
conflicting understandings and interpretations of the terms “executive and
management personnel and officers” may lead to significant litigation.

Additional restrictions are on the horizon, including the potential in New York for the
highest low-wage threshold in the country:

New York: In December 2023, New York Gov. Kathy Hochul vetoed a near-total ban on
noncompetes, at least in part due to the lack of a so-called low-wage restriction.
Learning from that experience, the New York Legislature has introduced a bill that would
ban the use of noncompetes for anyone earning less than $500,000 per year, as well as
physicians and certain other medical and “health related” professionals. If the bill is
passed, New York will have the highest low-wage threshold in the country. The bill,
which was introduced in February, is still in committee. Notably, the bill includes a
proposed carveout for noncompetes entered in the context of the sale of a business, but
only for individuals or entities “owning fifteen percent or more ownership interest in a
business.”

Washington State Bans Noncompete Covenants

Washington State has enacted legislation that will eliminate nearly all noncompete
agreements for employees and independent contractors, significantly expanding the
state’s already restrictive approach to post-employment restraints. Gov. Bob Ferguson
signed House Bill 1155 (the Bill) into law on March 23. The law takes effect on June 30,
2027, with mandatory employer notice obligations to follow. As a result, Washington
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joins a small number of states that have banned, with limited exceptions, covenants not
to compete.

What is banned?

Under the Bill, effective June 30, 2027, employers are prohibited from enforcing,
attempting to enforce or threatening to enforce any covenant not to compete, which
includes representing to employees that they are subject to a covenant not to compete
or entering into or attempting to enter into a covenant not to compete. As a result, the
Bill retroactively applies to covenants not to compete entered into prior to the effective
date, with an exception for any legal proceeding filed before June 30, 2027.

Covenants not to compete include oral or written covenants, agreements or contracts
that:

= Prohibit or restrain an employee or an independent contractor from engaging in
a lawful profession, trade or business.

= Directly or indirectly prohibit the acceptance or transaction of business with a
customer.

= Threaten, demand, require or otherwise cause an individual to return, repay or
forfeit any right, benefit or compensation as a consequence of engaging in a
lawful profession, trade or business of any kind.

= Prohibit or restrain a performer from engaging in a lawful performance, such as
between a performer and a performance space or a third party scheduling the
performer for a performance space.

What is still permitted?

While the Bill bans covenants not to compete, it explicitly excludes nonsolicitation
agreements prohibiting solicitation of employees, current customers, prospective
customers, patients or clients for 18 months following termination of employment;
confidentiality agreements; nondisclosure of trade secrets or inventions agreements;
covenants not to compete entered into by a franchisee in connection with a franchise
sale under RCW 19.100.020(1); or sale-of-business covenants, provided that the person
signing the covenant purchases, sells, acquires or disposes of an ownership interest
representing 1 percent or more of the business.
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Written repayment agreements for out-of-pocket education expenses are also excluded
if the agreement (1) expires within 18 months of the employee’s start date; (2) limits
repayment to a pro rata portion of the remaining time of the 18-month period; and (3)
releases the repayment obligation if the employee’s separation is based on “good
cause” as defined by RCW 50.20.050.

What is required?

Employers must make reasonable efforts to provide written notice to all current and
former employees and independent contractors whose covenants not to compete are
still effective as of June 30, 2027, that the covenants are void and unenforceable. The
notice must be provided by no later than Oct. 1, 2027.

What can happen?

A “person” who violates the Bill, including the notice provision, must pay the aggrieved
individual the greater of their actual damages or a statutory penalty of $5,000, plus
reasonable attorneys’ fees, expenses and costs. A cause of action may be brought by the
aggrieved person or an attorney general to pursue any and all relief afforded.

What is next?

While the effective date is more than a year away, employers should consider reviewing
their restrictive covenant agreements and identifying all affected current and former
employees before the June 30, 2027 deadline. Employers not only need to prepare to
timely provide the required notice but also should consider whether their existing
protections, including any provisions for nonsolicitation of customers, are narrowly and
properly tailored to comply with the Bill and to protect the employer’s interests.

Please contact the authors of this alert or your BakerHostetler attorney contact if you
have any questions.

Key Takeaways

= Noncompete agreements will be broadly prohibited for Washington-based
workers, regardless of compensation level.

= The ban applies retroactively, rendering existing noncompetes void and
unenforceable as of the effective date.
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= By Oct. 1, 2027, employers must affirmatively notify current and former workers
that their noncompetes are no longer enforceable.

= Limited sale-of-business and narrow nonsolicitation exceptions remain.

= Violations carry statutory damages, attorneys’ fees and enforcement risk even for

attempted use of banned provisions.
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And Of Course - California ...

Your Friendly Nudge: Send the CA “Know Your Rights”
Notice by Feb. 1

Pursuant to California’s new Workplace Know Your Rights Act (SB 294), on or before
Feb. 1 and annually thereafter, employers must provide to each current employee a
stand-alone written notice of employees’ rights when interacting with law enforcement

in the workplace. For new employees, the notice must be provided upon hire. The model

notice is available here.

The notice must be provided in a manner the employer normally uses to communicate
employment-related information — e.g., personal service, email, text message — if it can
reasonably be anticipated that the notice will be received by the employee within one
business day of its being sent. The law also requires employers, upon an employee’s
request, to notify the employee’s designated emergency contact in the event the
employee is arrested or detained at work. Employers must provide current employees
with the opportunity to designate this emergency contact no later than March 30.
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