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EMPLOYMENT LAW UPDATE (WHITE PAPER)
EXECUTIVE SUMMARY

Since NELC last gathered for our annual conference in April 2025, employment law
developments have been marked by significant federal policy shifts alongside accelerating
state and local regulation, creating a more fragmented and complex compliance landscape
for employers. At the federal level, agencies have recalibrated enforcement priorities in
areas such as independent contractor classification, federal contractor obligations,
arbitration, and DEI, while key court decisions underscore the continued broad application
of Title VII protections. At the same time, states and municipalities have expanded
employee protections through enhanced leave entitlements, pay transparency mandates,
and strengthened worker protection ordinances, increasing operational and litigation risk
for multi-state employers. Across these developments, a consistent theme emerges:
employers must proactively harmonize policies, strengthen documentation and training,
and closely monitor evolving legal standards to mitigate risk in an environment where
enforcement authority is increasingly decentralized and litigation exposure continues to
expand.

This white paper examines the most significant regulatory, judicial, and policy
changes affecting employers and legal practitioners over the past year.



L DEPARTMENT OF LABOR DEVELOPMENTS (Enrique Lemus)
A. Independent Contractor Classification

One of the most consequential DOL developments during this period is the proposed
rescission and replacement of the independent contractor classification rule. On February
27, 2026, the DOL published a proposed rule to rescind the analysis for determining
employee or independent contractor status under the FLSA and replace it with the agency’s
prior analysis published in a final rule dated January 7, 2021, with certain modifications.!
The proposed rule would also extend this analysis to the Family and Medical Leave Act
(FMLA) and the Migrant and Seasonal Worker Protection Act (MSPA), both of which
incorporate the FLSA's scope of employment.? Comments on the proposed rule are due on
or before April 28, 2026.3

This proposed regulatory change follows the DOL's May 1, 2025 announcement in
Field Assistance Bulletin 2025-1 that it would no longer enforce the 2024 Biden-era
independent contractor rule under the FLSA.* While this announcement did not formally
rescind the prior rule, the DOL explained that it would be reconsidering the rule, signaling
a significant shift in enforcement priorities. Additionally, on May 2, 2025, the DOL issued
Opinion Letter FLSA2025-2, which reinstated previously withdrawn Opinion Letter
FLSA2019-6 regarding whether service providers working for a virtual marketplace
company are employees or independent contractors under the FLSA.°

B. Federal Contractor Minimum Wage

The DOL has undergone a significant policy reversal regarding minimum wage
requirements for federal contractors. On March 25, 2025, the DOL’s website announced
that pursuant to section 2(d) of the March 14, 2025 Executive Order, the Department is no
longer enforcing Executive Order 14026 (“Increasing the Minimum Wage for Federal

! Employee or Independent Contractor Status Under the Fair Labor Standards Act, Family and
Medical Leave Act, and Migrant and Seasonal Agricultural Worker Protection Act, 91 Fed. Reg.
9932 (proposed Feb. 27, 2026) (to be codified at 29 C.F.R. pts. 500, 795, 825).

21d.
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4 U.S. Dep’t of Labor, Wage & Hour Div., Field Assistance Bulletin No. 2025-1: FLSA
Independent Contractor Misclassification Enforcement Guidance (May 1, 2025),
https://www.dol.gov/sites/dolgov/files/ WHD/fab/tab2025-1.pdf.

> U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2025-2 (Feb. 2, 2025),
https://www.dol.gov/sites/dolgov/filessWHD/opinion-letters/FLSA/2025 2 2 5 FLSA.pdf.

2



Contractors™) or its implementing rule at 29 C.F.R. part 23, and will take steps to rescind
that regulatory framework.®

However, on February 9, 2026, the DOL Wage and Hour Division (WHD)
published a notice announcing a minimum wage rate of $13.65 per hour for workers
performing work on or in connection with federal contracts covered by the earlier
Executive Order 13658, with a required minimum cash wage of $9.55 per hour for tipped
employees, effective May 11, 2026.7 These rates apply to certain types of federal contracts
entered into between January 1, 2015 and January 29, 2022, that were not renewed or
extended on or after January 30, 2022.8

C. FLSA Enforcement and Compliance Guidance

On June 2, 2025, the DOL announced the launch of its opinion letter program to
expand compliance assistance across five agencies within the department, including the
Wage and Hour Division and OSHA..’

The DOL has issued substantial guidance and enforcement policy updates during
this period. On June 27, 2025, the DOL issued Field Assistance Bulletin No. 2025-3
regarding the Prohibition on Seeking Liquidated Damages in Administrative Settlements
Under the FLSA.! This bulletin rescinds FAB 2021-22 and clarifies that in any pre-suit
investigations or resolutions, the DOL is only authorized under the FLSA to “supervise the
payment of unpaid wages and overtime,” but not to request liquidated damages. '

On July 24, 2025, the DOL’s WHD announced the return of the Payroll Audit
Independent Determination (PAID) program, which expedites resolution of potential

minimum wage or overtime violations under the FLSA and potential violations under the
FMLA.!2

6 U.S. Dep’t of Lab., Wage & Hour Div., Increasing the Minimum Wage for Federal Contractors
(Exec. Order 14026), https://www.dol.gov/agencies/whd/government-contracts/eo 14026

(last visited Mar. 12, 2026).

7 Minimum Wage for Federal Contracts Covered by Executive Order 13658, Notice of Rate
Change in Effect, 91 Fed. Reg. 5,783 (Feb. 9, 2026).

$1d.

U.S. Dep’t of Lab., U.S. Department of Labor Launches Opinion Letter Program Across Five
Agencies to Expand Compliance Assistance (June 2, 2025),
https://www.dol.gov/index.php/newsroom/releases/osec/0sec20250602.

10U.S. Dep’t of Lab., Wage & Hour Div., Field Assistance Bulletin No. 2025-3 (June 27, 2025),
https://www.dol.gov/sites/dolgov/files/ WHD/fab/fab2025-3.pdf.
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12U.S. Dep’t of Lab., Wage & Hour Div., Payroll Audit Independent Determination (PAID),
https://www.dol.gov/agencies/whd/paid (last visited Mar. 12, 2026).
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The DOL has also issued several opinion letters providing guidance on specific
compliance questions:

FLSA2026-4: Addressed when commissioned employees of a qualifying retail or
service establishment are exempt from overtime provisions and when tips are
deemed compensation.'?

FLSA2026-1: Addressed whether an employer can properly reclassify a learned
professional from exempt to non-exempt when duties and wage rate change.'*
FLSA2026-2: Addressed whether an employer can properly exclude certain bonus
payments from the “regular rate of pay.”!?

FLSA2025-03: Concluded that “front of house” oyster shuckers are employed in a
tipped occupation and employers may require tip sharing with them.!®
FLSA2025-04: Concluded that emergency pay provided to firefighters cannot be
excluded from the regular rate of pay for overtime calculations because the
payments are not within the sole discretion of the employer at or near the end of the
work period and the payments do not otherwise fit within any statutory exclusion.!”
FLSA2025-05: Concluded that a hostess performing work for a restaurant and
members-only club that share common ownership, management, and operations,
and operate on two separate floors within the same hotel, was jointly employed by
both the restaurant and members club, and that therefore hours worked for both
entities must be combined for purposes of calculating the employee’s hours worked
in a workweek.!®

D. FMLA Developments

The DOL issued important guidance on FMLA leave calculations and entitlements.

On January 5, 2026, the DOL issued opinion letter FMLA2026-2, stating that an employee
may use FMLA-protected leave to travel to or from a medical appointment for a serious

13U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2026-4 (Jan. 5, 2026),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-4.pdf.
14U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2026-1 (Jan. 5, 2026),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-1.pdf.

15 U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA2026-2 (Jan. 5, 2026),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-2.pdf.

16 U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA-2025-03 (Sept. 30, 2025),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-03.pdf.
17U.8. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA-2025-04 (Sept. 30, 2025),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-04.pdf.

18 U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FLSA-2025-05 (Sept. 30, 2025),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-05.pdf.
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health condition, and that a health care provider does not need to provide an estimate of
travel time for the medical certification to be complete and sufficient.'”

On the same date, the DOL issued opinion letter FMLA2026-1 addressing how
FMLA leave is calculated when a school closes for part of a week.?° The letter clarified
that when a school closes for part of a week during which an employee uses less than a full
week of FMLA leave, the closure period is not counted as FMLA leave unless the employee
was scheduled and expected to work during that time.?! However, when a school closes
during a week in which an employee is using a full week of FMLA leave, the entire week
is counted as FMLA leave.?

On September 30, 2025, the DOL WHD issued opinion letter FMLA2025-02-A
addressing FMLA leave calculations for correctional law enforcement employees working
a “Pitman Schedule” requiring 12-hour shifts over a two-week cycle.?® The DOL
concluded that employers should base leave calculations on the employee’s actual,
normally scheduled workweek, including mandatory overtime, but not including additional
voluntary hours.?*

IL. ARBITRATION RIGHTS DEVELOPMENTS (Enrique Lemus)

A. The Ending Forced Arbitration Act: Expanding Application

The Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of
2021 (EFAA) has been the subject of significant judicial interpretation during this period.
The most consequential decision came from the Sixth Circuit.

On February 25, 2026, in Bruce v. Adams and Reese, LLP, the Sixth Circuit held, in
a case of first impression, that where a plaintiff brings multiple claims in a single suit
against a party with whom they have an otherwise valid arbitration agreement, and one of
those claims alleges a sexual assault or sexual harassment dispute, the EFAA renders the
arbitration agreement unenforceable regarding each of the claims that comprise the case.?’
This decision significantly expands the EFAA's practical scope, as plaintiffs who allege

19'U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FMLA2026-2 (Jan. 5, 2026),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA2026-2.pdf.

20U.S. Dep’t of Lab., Wage & Hour Div., Opinion Letter FMLA2026-1 (Jan. 5, 2026),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA2026-1.pdf.

21

10

23 U.S. Dep’t of Labor, Wage & Hour Div., Opinion Letter FMLA2025-02-A (Sept. 30, 2025),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA-2025-02-A.pdf.
24U.S. Dep’t of Labor, Wage & Hour Div., Opinion Letter FMLA2025-02-A (Sept. 30, 2025),
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA-2025-02-A.pdf.

25 Bruce v. Adams & Reese, LLP, No. 25-5210, 2026 WL 523180 (6th Cir. Feb. 25, 2026).
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any sexual assault or harassment claim can potentially avoid arbitration on all related
claims in the same lawsuit.

An earlier decision addressed when a “dispute” arises under the EFAA. On April
2, 2025, in Cornelius v. CVS Pharmacy, Inc., the Third Circuit held that a dispute arises
under the EFAA “when an employee registers disagreement” either internally or externally
with their employer and the employer opposes that position.?® The court adopted an
intermediary approach, rejecting both parties’ interpretations as either too narrow or too
broad, and held that filing an EEOC charge can be part of an ongoing dispute that may
arise on the filing of an internal complaint.

B. Transportation Workers Exception to the FAA

The Second Circuit addressed an important question regarding the transportation
workers exception to FAA coverage. On December 22, 2025, in Silva v. Schmidt Baking
Distrib., LLC, the Second Circuit held as a matter of first impression that distributorship
contracts required by a baker to be entered into with drivers’ single-employee corporate
entities were “contracts of employment” for purposes of the transportation workers
exception to FAA coverage.?’” This decision may have significant implications for
companies utilizing similar corporate structures with delivery drivers.

C. Waiver of Arbitration Rights

Courts have continued to refine standards for waiver of arbitration rights. On June
24,2025, in Garcia v. Fuentes Rest. Mgmt. Servs. Inc., the Fifth Circuit revisited its test
for waiver of an arbitration agreement following the Supreme Court’s decision in Morgan
v. Sundance.?® The court adopted Morgan’s articulation that waiver requires a knowing
relinquishment of the right to arbitrate by acting inconsistently with that right, but clarified
that “substantial invocation of the judicial process” is only one way of demonstrating
waiver.” The court found that failing to assert an arbitration defense in an answer, an
express statement to the court that the defendant would not seek arbitration, and
participation in discovery and mediation was sufficient to constitute waiver.

On August 27, 2025, in Kloosterman v. Metropolitan Hosp., the Sixth Circuit held
that defendants lost their right to arbitrate under the FAA because their conduct in litigating
the case with substantial motion practice and only filing a motion to compel arbitration
after a year put them “in default in proceeding with [their requested] arbitration.”3°

26 Cornelius v. CVS Pharmacy Inc., 133 F.4th 240 (3d Cir.), cert. denied, 146 S. Ct. 193 (2025).
27 Silva v. Schmidt Baking Distribution, LLC, 162 F.4th 354 (2d Cir. 2025).

28 Garcia v. Fuentes Rest. Mgmt. Servs. Inc., 141 F.4th 671 (5th Cir. 2025); see also Morgan v.
Sundance, Inc., 596 U.S. 411 (2022).

2 Garcia, 141 F.4th at 676.

39 Kloosterman v. Metro. Hosp., 153 F.4th 501, 503 (6th Cir. 2025).
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D. Challenging Arbitration Agreement Enforceability

On January 28, 2026, in Avery v. TEKsystems, Inc., the Ninth Circuit affirmed the
denial of an employer’s motion to compel arbitration, holding that FRCP 23(d) authorizes
district courts to decline to enforce mandatory arbitration agreements obtained through
misleading or coercive communications with putative class members that threaten the
fairness of the class action process.?!' The district court had found the employer’s
communications about the arbitration agreement were misleading, disparaged class
actions, omitted key information, and confused employees about their rights and deadlines.

On February 2, 2026, the California Supreme Court resolved a lower court split
regarding whether small, hard-to-read print in an arbitration agreement counts as
procedural unconscionability, substantive unconscionability, or both. In Fuentes v. Empire
Nissan, Inc., the court adopted the approach that a contract’s format, including small or
blurry font, is generally relevant only to procedural unconscionability, not to the substance
of its terms.3?

E. Fee Disputes in Arbitration

On September 2, 2025, in Frazier v. X Corp., the Second Circuit reversed the district
court and held that a defendant employer's refusal to pay arbitration fees did not constitute
a “failure, neglect, or refusal to arbitrate” under 9 U.S.C. § 4, and therefore the fee dispute
needed to be resolved by arbitration.>?

F. AAA Rule Revisions

On May 1, 2025, the American Arbitration Association (AAA) revised its
Employment Arbitration Rules.** Among the significant changes:

e The rules were renamed “Employment/Workplace Arbitration Rules” to encompass
broader workplace disputes, such as independent contractor misclassification
claims.?®

e The rules now allow for administrative consolidation of multiple claims filed by the
same party arising from the same contract.’®

31 Avery v. TEKsystems, Inc., 165 F.4th 1219 (9th Cir. 2026).

32 Fuentes v. Empire Nissan, Inc., 582 P.3d 961 (Cal. 2026).

33 Frazier v. X Corp., 155 F.4th 87 (2d Cir. 2025).

342025 Consumer & Employment Rules Update, AM. ARB. ASS’N (last visited Mar. 13, 2026),
https://go.adr.org/2025-consumer-employment-rules-update.html.

35 Employment/Workplace Arbitration Rules and Mediation Procedures (Am. Arb. Ass’n,
amended eff. May 1, 2025),
https://www.adr.org/media/Ovrpbnm0/2025 employment arbitration_rules.pdf

36 1d.



e Procedures for conducting a preliminary hearing (formerly conducted as an
“Arbitration Management Conference”) were added.®’

e Virtual hearings are now the default unless the parties agree or the arbitrator decides
otherwise.®

III. EXECUTIVE POWER, DEI, AND THE FUTURE OF ANTI-DISCRIMINATION
LAW (Eric Barnum)

Trump Administration Releases New Guidance on Unlawful DEI

On July 30, the Department of Justice (DOJ) issued a new memorandum from Attorney
General Pam Bondi that provides further guidance on what DEI practices the Trump
Administration considers unlawful discrimination. Although the memorandum is
specifically for recipients of federal funding, it is directed at a much broader audience.
The document refers to Title VII, states that it “clarifies the application of federal
antidiscrimination laws,” and calls on entities subject to federal anti-discrimination laws,
such as “private employers,” to review the guidance to ensure compliance with existing
legal obligations. Accordingly, employers should familiarize themselves with the
guidance and revise their internal DEI policies if necessary.

Discriminatory Practices

Bondi’s memorandum is the latest guidance on what DEI programs and policies the federal
government considers “illegal” and “discriminatory.” The document reiterates the baseline
requirement that the Trump administration has referred to in other materials — that protected
characteristics like sex and race cannot be used as a basis to provide preferential treatment
in employment, activities, opportunities or benefits. But the memorandum also provides
several new examples of practices that are “potentially unlawful.”

Recruiting

The guidance warns against efforts to hire individuals on any basis that could be tied to a
protected characteristic through the use of what it refers to as “proxies.” In other words,
utilizing facially neutral criteria or objectives that still result in advantages for individuals
based on their protected characteristic is impermissible. For example, seeking out
candidates from ‘“underrepresented groups” or targeting specific geographic areas,
institutions, or organizations primarily because of their racial or ethnic composition is not
allowed.

The memorandum also discourages using questions in the application process that are tied
to protected characteristics if job candidates will receive advantages based on their
responses. It lists questions like “demonstrate cultural competence, lived experience, or

1 1d.
3 1d.



cross-cultural skills” or asking candidates to submit a diversity statement. The
memorandum even says questions that ask applicants to describe obstacles they have
overcome that are tied to protected characteristics should not be used if the “narrative will
be used as a proxy for advantaging that protected characteristic.”

Bathrooms

The memorandum states that compelling employees to share “intimate spaces” like
bathrooms with the opposite sex would “typically be unlawful.” It continues on to say that
these kinds of policies risk creating a hostile environment under Title VII, particularly
where they “compromise women’s privacy, safety, or professional standing.”

The legal theory that private individuals could bring a Title VII hostile work environment
claim against an employer because it permits bathroom use based on gender identity is
noteworthy. Under the Biden administration, the EEOC issued guidance that stated the
opposite — that an employer may be liable for a hostile work environment if it denied a
transgender employee access to the bathroom that corresponds with their gender identity.
That guidance was issued after the Supreme Court found that gender identity and sexual
orientation are protected by Title VII in Bostock v. Clayton County. A federal court judge
has since struck that guidance down.

Training

As in previous guidance documents, the memorandum states that DEI trainings may violate
Title VII by creating a hostile environment where materials single out, demean or
stereotype individuals, and notes that employees are protected from retaliation if they
oppose such illegal practices. But this memorandum provides new examples of what the
training cannot include:

= Requiring participants to affirm specific ideological positions or “confess” to
personal biases or privileges based on protected characteristics.

= Using stereotypes based on a protected characteristic, such as “all white people
are inherently privileged,” “toxic masculinity,” etc.

= Singling out particular groups as inherently racist or sexist
Other Guidance

As we discussed in a previously published article, the DOJ and EEOC issued “technical
assistance documents” in March outlining “unlawful DEI-related discrimination” in the
workplace. The July 30 memorandum tracks what has been provided to date, though
employers should review that guidance as well, as it is explicitly directed at employers,
and ensure compliance with both. While the March and July documents are not formal
regulations or statutes, and courts could take a different position on what constitutes
illegal discrimination in employment, they do provide key insight into how the



https://www.bakerlaw.com/insights/trump-administration-issues-guidance-on-unlawful-dei-related-discrimination-in-the-workplace/

government intends to interpret and enforce Title VII. Accordingly, the most prudent
course for the time being is for employers to incorporate the guidance into their
comprehensive DEI audits and, where appropriate, modify their policies.

Key Takeaways

= The July 2025 memorandum from the attorney general provides added details
and examples concerning what the Trump administration considers
discriminatory diversity, equity and inclusion (DEI) practices.

= The guidance is directed at federal funding recipients, but it explicitly calls on
private employers to review the document and ensure compliance with federal
anti-discrimination laws.

= The document complements previous guidance the Trump administration has
released on specific DEI practices that it considers to be in violation of Title VII.

A critical Analysis of Ames v. Ohio Department of Youth Services, 605 U.S.
_(2025)

It has been no secret that private sector diversity, equity and inclusion (DEI) programs
have been subject to increased scrutiny from the Trump administration and the Equal
Employment Opportunity Commission and other government agencies. Now, the
Supreme Court has confirmed that majority-group employees are afforded the same
protections under Title VII as minorities and are not subject to any heightened standard
when asserting a claim of discrimination. The Supreme Court’s unanimous decision
turns up the heat on employers to ensure their policies and practices do not favor any
particular group of individuals over others and protects all employees — including those
in perceived majority groups — from employment decisions based on race, color,
religion, sex or national origin.

Background: Title VII’s Burden-Shifting Analysis in ‘Reverse’ Discrimination
Claims

Title VII of the Civil Rights Act bars employers from discriminating against employees on
the basis of race, color, religion, sex (including pregnancy, sexual orientation and
transgender status) or national origin. Since its adoption in 1964, Title VII has been a
pivotal instrument for minorities bringing allegations of workplace discrimination.

For more than 50 years, courts have used the three-step McDonnell Douglas burden-
shifting analysis to evaluate Title VII discrimination claims. First, the plaintiff must
establish a prima facie case that the employment decision at issue was, at least in part,
influenced by a discriminatory motive. This initial burden is typically satisfied by
introducing evidence that the employee was qualified for the position, suffered an adverse
action and was treated less favorably than others outside their protected class. This initial
burden is not onerous. If successful, the employer must then provide a legitimate,
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nondiscriminatory reason for the action. The burden then shifts back to the employee to
prove this reason is pretextual.

When analyzing a claim of discrimination brought by a member of a majority group (often
referred to as “reverse discrimination claims”), the 6th, 7th, 8th, 10th and D.C. Circuits
adopted a heightened “background circumstances” rule. Under this rule, in addition to the
usual prima facie requirements, reverse discrimination plaintiffs were required to also
introduce evidence of “background circumstances” to support the suspicion that the
defendant ““is that unusual employer who discriminates against the majority.” Reverse
discrimination plaintiffs could satisfy this burden either by presenting evidence that a
member of a relevant minority group made the employment decision at issue or by
presenting statistical evidence showing a pattern of discrimination against members of the
majority. This rule effectively subjected majority-group plaintiffs — typically White, male
or straight employees — to a different, highly specific evidentiary standard to establish a
prima facie case of discrimination, not applicable to minority plaintiffs.

Recently, in Ames v. Ohio Department of Youth Services, the Supreme Court unanimously
invalidated the “background circumstances” rule, finding that nothing in the text of Title
VII distinguished between majority-group and minority-group plaintiffs. Now, all
discrimination claims — including reverse discrimination claims brought by plaintiffs in
majority groups — will be evaluated under the same evidentiary framework.

Overview: Ames v. Ohio Department of Youth Services

Marlean Ames, a heterosexual woman, had been employed by the Ohio Department of
Youth Services in various capacities for 15 years. In 2019, Ames applied for a promotion
to a newly created management position but was not selected for the role. Instead, the
agency selected a lesbian woman for the position. A few days after her interview for the
managerial position, Ames was demoted to a secretarial position, and a gay man was hired
to fill her previous position. Ames subsequently filed a lawsuit pursuant to Title VII for
unlawful discrimination based on sex, alleging she was denied the promotion and demoted
because of her sexual orientation.

The U.S. District Court for the Southern District of Ohio granted the agency’s summary
judgment and dismissed Ames’ Title VII discrimination claims, finding Ames had failed to
establish a prima facie case of discrimination. The 6th U.S. Circuit Court of Appeals
affirmed. Both courts reasoned that because Ames was a straight woman, she was required
to satisfy the heightened “background circumstances” rule. Because Ames had not
introduced any evidence of such “background circumstances,” both courts found Ames
failed to establish a prima facie case of discrimination.

In a rare unanimous decision, the Supreme Court vacated the lower court’s judgment,
finding there was no justification in either Title VII or previous Supreme Court precedent
to support the 6th Circuit’s adoption of the heightened “background circumstances” rule in
reverse discrimination cases involving majority-group plaintiffs, like Ames. Instead, the

11
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Court remanded the case to the district court to analyze Ames’ claims of discrimination
under the standard McDonnell Douglas burden-shifting framework without any heightened
burden.

As justification for its invalidation of the “background circumstances” rule, the Court noted
the plain text of Title VII drew no distinction between majority-group and minority-group
plaintiffs. Instead, the Court explained, Title VII focuses squarely on individuals, not
groups, prohibiting discrimination against “any individual” because of that individual’s
race, color, sex, or national origin. “By establishing the same protections for every
‘individual’ — without regard to that individual’s membership in a minority or majority
group — Congress left no room for courts to impose special requirements on majority-group
plaintiffs alone.”

The Court found further support for the invalidation of the “background circumstances”
rule in its prior Title VII decisions in Griggs v. Duke Power Co., Bostock v. Clayton
County, and McDonald v. Santa Fe Trail Transportation Co., wherein the Court expressly
rejected arguments that Title VII did not prohibit discrimination against White or male
employees. Instead, in each of these cases, the Court expressly found Title VII’s
prohibition against discrimination applied to “any group, minority or majority” and
“protect[ed] individuals of both sexes from discrimination, and does so equally,” and
“upon the same standards[.]” Thus, as Justice Ketanji Brown Jackson explained, it was
well established “that the standard for providing disparate treatment under Title VII does
not vary based on whether or not the plaintiff is a member of a majority group.” Finally,
Jackson noted that by requiring all majority-group plaintiffs to meet “the same, highly
specific evidentiary standard in every case,” the “background circumstances” rule ignored
the Court’s express instruction in McDonnell Douglas against inflexible approaches to
how a plaintiff may satisty the initial prima facie burden.

Accordingly, the Court concluded Title VII does not impose a heightened burden on
majority-group plaintiffs and confirmed that all Title VII plaintiffs (regardless of their
race, color, religion, sex or national origin) are subject to the same “not onerous”
evidentiary burden when establishing a prima facie case of discrimination.

Key Takeaways for Employers

Technically, the Ames decision does not introduce any new obligations on employers to
ensure compliance with Title VII. Instead, the decision serves as yet another reminder to
employers that Title VII’s protections are universal, shielding all employees (not just
minority employees) from employment decisions based, even in part, on the employee’s
race, color, religion, sex, or national origin. The Ames decision combined with recent
EEOC guidance and executive orders targeting DEI programs reiterates the need for
employers to review and evaluate their employment policies and practices with the
following key considerations in mind to bolster their commitment to equal opportunity in

12



the workplace:

l.

Apply Antidiscrimination and Harassment Policies Equally: If they have not
done so already, employers should, at a minimum, review their policies with counsel
to make sure they do not contain any preferences or exclusionary practices that favor
any group of employees over another based on protected characteristics. Employers
must also make sure there are no existing hiring quotas or other practices that benefit
individuals of certain protected characteristics over others for recruitment efforts, in
relation to professional opportunities, and with respect to adverse employment
decisions. The standard of equal treatment must be applied consistently and
impartially across the board in practice, regardless of any employee’s perceived
“majority” status.

Avoid Any Consideration or Discussion of an Employee’s Protected
Characteristic: All too often, when employers are making employment decisions,
they are more comfortable with taking adverse employment actions against an
employee in a majority group because they perceive that employee to not be in a
“protected class.” Ames makes clear that Title VII prohibits employers from
considering the race, color, religion, sex or national origin of any employee when
making an employment decision, not just employees belonging to certain categories
of these protected classes. If an employee’s perceived majority status is a factor that
contributes to an employment decision or action, that would constitute unlawful
discrimination. Managers and human resources (HR) professionals should refrain
from considering, discussing or even referencing an employee’s race, color,
religion, sex, national origin or other protected classification with respect to an
employment decision. Instead, all discussions surrounding employment decisions
should focus solely on legitimate, nondiscriminatory reasons for the decision.

Consistently Investigate All Employee Complaints: Employers should not
dismiss or downplay complaints of discrimination or harassment simply because
the employee belongs to a majority group or because the alleged wrongdoer is a
member of a minority group. Instead, employers must evaluate complaints of
discrimination and harassment from all employees with equal seriousness and
subject to the same standards.

Train All Managers in All Kinds of Bias: Employers should update workplace
training to include discrimination and unconscious bias toward majority groups.
Employers should emphasize impartiality in discipline, promotion, and termination
decisions and reiterate to all managers, HR professionals and other decision-makers
(including those who are members of minority groups) that they are prohibited from
making any employment decision based on an employee’s race, color, religion, sex,
national origin, or other protected status and that this prohibition applies equally
across the board to majority and minority groups alike.

. Be on Alert for a Rise in Discrimination Claims Brought by Members of
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Majority Classes: Often employers believe there is no risk associated with
employment decisions involving members of majority groups. Indeed, until
recently, “reverse discrimination” claims brought by members of majority groups
were not common practice. However, employers should anticipate an increase in
the number of “reverse discrimination” claims brought by majority-group
employees, particularly in cases involving DEI initiatives or allegations stemming
from promotions and terminations, now that Ames has confirmed that such claims
are not subject to a higher or more difficult burden of proof.

Conclusion

Federal, state and local law remains unchanged — employers cannot discriminate against
individuals based on any protected characteristic. However, the ongoing scrutiny of DEI
programs, combined with the Supreme Court’s confirmation that “reverse discrimination”
claims are subject to the same standards as other discrimination claims, makes it more
important than ever that employers review and, where appropriate, modify their policies
and practices.

A Critical Analysis of National Association of Diversity Officers in Higher Education v.
Trump (4th Cir. Feb. 6, 2026)

Abstract

On February 6, 2026, the United States Court of Appeals for the Fourth Circuit issued a
consequential—but deliberately narrow—decision in National Association of Diversity
Officers in Higher Education v. Trump, vacating a nationwide preliminary injunction that
had blocked enforcement of executive orders aimed at eliminating what the Trump
administration characterized as “illegal” diversity, equity, and inclusion (DEI) programs.
While the ruling allows enforcement of the executive orders to proceed, the court declined
to define the contours of “illegal DEI,” declined to endorse any agency enforcement
theory, and preserved the availability of as-applied constitutional and statutory challenges.
This decision sits at the intersection of executive power, administrative law, First
Amendment doctrine, and anti-discrimination jurisprudence, and it introduces a period of
heightened uncertainty for employers, universities, and government contractors
nationwide.

Introduction and Background

At the outset of President Trump’s second term, the administration issued two executive
orders directed at dismantling DEI initiatives within federal agencies and among federal
contractors and grant recipients. Executive Order 14151 instructed agencies to terminate
“equity-related” grants and contracts to the maximum extent permitted by law, while
Executive Order 14173 required contractors and grantees to certify that they do not operate
DEI programs that violate federal anti-discrimination statutes, making compliance material
for False Claims Act purposes. [law.justia.com], [lawandthew...kplace.com]|
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Higher education organizations, faculty associations, and the City of Baltimore challenged
these orders, alleging that they were facially unconstitutional under the First and Fifth
Amendments. The district court agreed and issued a sweeping nationwide preliminary
injunction. The Fourth Circuit reversed.

The Fourth Circuit’s Opinion: Scope and Substance
Standing and Justiciability

The Fourth Circuit’s threshold standing analysis reflects a disciplined application of
Article IIT limitations. The court rejected standing to challenge the “Enforcement Threat
Provision,” which directed the Attorney General to develop enforcement
recommendations, holding that speculative fears of future enforcement are insufficient to
establish injury in fact where no concrete enforcement action has occurred.
[law.justia.com]

By contrast, the court found standing to challenge the Termination and Certification
Provisions because those directives posed imminent risks of lost funding and compelled
changes in organizational conduct, long recognized as sufficient for standing in the
government-funding context.

Facial Vagueness and Due Process

Central to the plaintiffs’ challenge was the argument that the executive orders were
unconstitutionally vague, particularly in their use of terms such as “equity-related” and
“illegal DEI.” The Fourth Circuit rejected this claim at the facial level, emphasizing that
facial invalidation is “disfavored” where a law or directive has plainly lawful applications.

Critically, the court observed that the executive orders themselves do not impose
penalties or terminate contracts; they direct agencies to act within the bounds of existing
law. Any alleged vagueness, the court reasoned, must be evaluated in the context of a
specific ~ enforcement action, not in the abstract. [ca4.uscourts.gov],
[lawandthew...kplace.com]

This reasoning aligns the decision with Supreme Court precedent counseling restraint in
facial challenges, particularly where executive action is filtered through agency discretion.

First Amendment Claims

The plaintiffs also asserted that the Certification Provision violated the First Amendment
by compelling speech and chilling protected expression. The Fourth Circuit rejected this
argument on its face, noting that the certification requirement extends only to programs
that violate existing federal anti-discrimination law. It does not prohibit DEI speech,
advocacy, or programming per se.

The court analogized the certification requirement to longstanding government-funding
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conditions requiring compliance with statutory mandates, emphasizing that the executive
orders do not regulate speech directly but condition federal funds on adherence to existing
law. [law.justia.com], [natlawreview.com]

In a notable concurrence, Chief Judge Diaz underscored that the ruling should not be read
as judicial approval of the administration’s policy objectives, but rather as a narrow
decision driven by the posture of the case and the limits of facial constitutional review.
[news.bloom...erglaw.com]

What the Court Deliberately Left Unresolved

The most important feature of the decision is what it does not resolve. The Fourth Circuit
explicitly declined to define what constitutes “illegal DEI,” declined to endorse any agency
interpretation of anti-discrimination law, and emphasized that employers and institutions
remain free to bring as-applied challenges if enforcement actions exceed constitutional or
statutory bounds. [natlawreview.com], [ogletree.com]

As commentators have observed, the decision preserves executive flexibility while
simultaneously preserving judicial review—a balance that leaves regulated entities in a
state of legal ambiguity rather than clarity.

Implications for National Discrimination Law
Preservation of Existing Anti-Discrimination Doctrine

Contrary to some public rhetoric, the Fourth Circuit’s decision does not alter the
substantive contours of Title VII, Title VI, § 1981, or affirmative-action jurisprudence. The
opinion repeatedly grounds its reasoning in existing statutory frameworks and does not
purport to reinterpret disparate-treatment or disparate-impact doctrine.

As a result, voluntary DEI programs that are lawful under existing precedent—such as
race-neutral outreach, inclusive leadership development, and diversity training—remain
lawful absent contrary enforcement action.

Expansion of Administrative Enforcement Risk

The decision does, however, signal increased reliance on administrative enforcement
rather than judicial rule-rulemaking. Employers now face heightened exposure to agency
interpretations of “illegal DEIL,” with potential downstream consequences under the False
Claims Act for certifications tied to federal funding.

This shift places significant power in the hands of agencies and underscores the
importance of documentation, legal review, and readiness to litigate as-applied
challenges.
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Recommendations for Employers

Legal and Compliance Strategy

1.

Conduct a DEI Legal Audit
Employers should inventory DEI programs and assess them against existing

anti-discrimination law, focusing on eligibility criteria, decision-making processes,
and articulated business purposes.

Treat Certifications as Legal Instruments

Certifications under EO 14173 should be reviewed by counsel and aligned
explicitly with statutory compliance, not aspirational DEI language.

. Preserve Evidence of Lawful Intent

Maintain documentation demonstrating that DEI initiatives are designed to promote
equal opportunity, prevent discrimination, and comply with federal law.

Governance and Risk Management

Centralize oversight of DEI-related compliance within legal or compliance
functions.

Train executives and boards on the distinction between lawful DEI and prohibited
discriminatory practices.

Avoid reactive dismantling of programs absent concrete enforcement action.

Talking Points for Executive and Board Presentations

“This decision did not outlaw DEL.”

“The court ruled on procedure, not policy.”
“Risk depends on enforcement, not labels.”
“As-applied challenges remain fully available.”

“Our strategy is compliance, documentation, and readiness—not retreat.”
Conclusion

National Association of Diversity Officers in Higher Education v. Trump is best understood
not as a repudiation of DEI, but as a reaffirmation of judicial restraint in the face of
executive action. The Fourth Circuit declined to constitutionalize a policy debate, instead
preserving existing anti-discrimination law while allowing administrative enforcement to
proceed subject to later judicial review.
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For employers, the ruling demands vigilance, legal discipline, and strategic patience. The
path forward lies not in abandoning inclusion efforts, but in grounding them firmly in law.

Sixth Circuit Says ‘That’s a Wrap’ to Hostile Work Environment Claims

In the matter of Wargo v. MJR Partridge Creek Digital Cinema 14, Case No. 25-1143 (6th
Cir. Nov. 25, 2025), the Sixth Circuit determined that the alleged harassment was decidedly
the opposite because it was neither sufficiently fast nor intense — the alleged conduct was
not near enough in time or severe enough to qualify as actionable. The appellant, Terra
Wargo, worked at a movie theater in Michigan. She initially started behind the concession
stand and eventually was promoted to full-time manager. Wargo then applied to be the
general manager of the theater, but the company elected to transfer Paul Finnigan from
another branch to fill the role. Wargo declined the offer to transfer to Finnigan’s old theater
and decided to work with him instead.

The relationship between the two was immediately rocky. Wargo felt Finnigan was a bad
manager and communicated poorly, and she suspected that Finnigan believed she was
insubordinate. Additionally, Finnigan texted Wargo on her personal phone, telling her
things such as “I will teach you everything,” “You just have to trust me, and my methods”
and “I can show you everything ... [i]f you let me.” Finnigan offered to treat her to dinner,
but Wargo declined.

The conflict escalated until Finnigan confronted Wargo at the theater and asked her why
she didn’t like him and to tell him what he had done wrong. They openly argued, at which
point Finnigan followed Wargo to an office next door where, Wargo alleges, Finnigan
blocked the door and “touched [her] arm” for “five to 10 seconds” to prevent her from
leaving. Wargo subsequently filed an internal complaint, and the company investigated the
incident. Finnigan was placed on a PIP, and Wargo was transferred to a different theater.

Despite the fact that she no longer worked there, Wargo returned to her original location
to hold a closed-door meeting with her former co-workers. The next day, one of the co-
workers quit and filed a harassment complaint against Finnigan. This meeting, in
combination with her earlier outburst with Finnigan, resulted in Wargo’s termination for
insubordination and failure to follow the directive not to discuss the allegations and
investigation with her co-workers.

As aresult, Wargo brought claims for sexual harassment and discrimination under federal
and Michigan state law. The Eastern District of Michigan granted summary judgment in
favor of the company. The Sixth Circuit, affirming, found that Finnigan’s repeated
invitations to a restaurant occurred only three times in a three-month period, were
“sporadic” and did not involve “explicit sexual pressure or sexual conduct,” and that
Finnigan’s texts, while ambiguous, were tied to specific workplace problems, such as
teaching Wargo how to break down the concession stand sales.

Moreover, the intense argument between Finnigan and Wargo did not rise to the level of
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a hostile work environment. They “argued about work problems,” and Finnigan’s blocking
the door and making physical contact with Wargo for “five to 10 seconds” did not
constitute harassment because, simply put, it was not intense enough. The one-time
touching was not sexual or sufficiently pervasive.

Likewise, the Sixth Circuit found that Wargo’s discrimination claim failed, as her transfer
to another location with identical pay and benefits did not constitute an adverse
employment action and she could not identify a similarly situated male employee whom
the company had treated more favorably.

While the Sixth Circuit affirmed the district court’s grant of summary judgment, it noted
that Wargo might have had direct evidence of retaliation when the company admitted that
it fired her, in part, for discussing the investigation with her co-workers. However, the
Sixth Circuit pointed out that Wargo never raised this theory of retaliation during the
summary judgment briefing. As a result, she cannot raise it now, and the indirect evidence
did not establish a question of fact to survive summary judgment.

The Bottom Line: The Sixth Circuit ruling here affirms that the timing, amount and
intensity of comments and actions are critical to proving a hostile work environment.
And, as always, raise every argument you need at summary judgment — otherwise, you
may regret leaving something on the cutting room floor come appeal.

POWER (Act) to the People! Philadelphia Implements Stringent New Requirements
for Employers

On May 27, Philadelphia enacted the POWER Act, which introduces sweeping changes
to the city’s labor laws. Several provisions stand out for their immediate impact on
Philadelphia employers.

Amendments to Philadelphia’s Paid Sick Leave Law
The POWER Act amends Philadelphia’s paid sick leave law in two important ways.
Tipped Employees

Before the POWER Act, sick time for tipped employees was required to be paid at the
employee’s normal hourly rate or at the minimum wage rate. The POWER Act now
provides a specific formula for tipped employees’ paid sick time. Rather than being
determined by the employee’s base wage, the rate is calculated by averaging the hourly
wages for three occupational classifications — bartenders, waitstaff and dining room
attendants — as published by the Pennsylvania Department of Labor and Industry for
Philadelphia County.

CBA-Covered Employees
While Philadelphia’s paid sick leave law did not apply to employees covered by a bona
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fide collective bargaining agreement (CBA), the POWER Act amends that law and
excludes only non-probationary employees covered by a CBA. Consequently,
Philadelphia employers must provide paid sick leave to CBA-covered employees while
they are on probationary status.

Retaliation Protections

The POWER Act has now codified strong anti-retaliation protections across all
Philadelphia worker protection ordinances. Under the Act, it is unlawful for “an employer
or any other person to interfere with, restrain, deny the exercise of, or the attempt to
exercise, any right” under the POWER Act or to otherwise retaliate against an employee
for exercising any right protected by the Act. A rebuttable presumption of retaliation arises
if an adverse action occurs within 90 days of any protected activity, which includes filing
a complaint, informing others about an employer’s alleged violation of the Act, cooperating
with an investigation, or opposing any policy, practice or act considered unlawful under the
Act.

Notice Requirements

Employers are required to provide written notice of employee rights under the Act. This
includes information about paid sick leave, wage theft protections and anti-retaliation
provisions. Notices must be provided in English and in any language spoken by at least 5
percent of the employer’s workforce. Employers may comply by distributing written
notices or posting multilingual posters in conspicuous workplace locations. Failure to
comply with the POWER Act’s notice requirements can result in civil penalties of up to

$2,000 per violation.
Recordkeeping

The POWER Act imposes strict recordkeeping requirements. Employers must maintain
contemporaneous, accurate records for at least three years, including hours worked, sick
leave accrued and used, wages paid, and any disciplinary actions. These records must be
made available to the Philadelphia Office of Worker Protections (OWP) upon request.

Failure to maintain or produce records creates a presumption of noncompliance, shifting
the burden of proof to the employer in any enforcement action.

Remedies and Enforcement

The POWER Act authorizes the OWP to investigate complaints, issue determinations and
impose penalties. Remedies for violations of the Act may include reinstatement, back pay,
liquidated damages equal to the amount of monetary damages, and civil penalties of up to
$2,000 per violation. Employees also have a private right of action and may recover
attorney’s fees and costs. Notably, employers found to be in repeated violation of the
POWER Act may be listed in a public “Bad Actors” database and face license revocation
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or disqualification from city contracts.

With the POWER Act’s new protections for employees and significant penalties for
noncompliance, employers should proactively review employment policies, update notice
and recordkeeping practices, and ensure that managers and human resources personnel are
aware of the new anti-retaliation standards. Staying ahead of these changes is essential to
avoid potentially costly enforcement actions and reputational harm.

Key Takeaways

= The Protect Our Workers, Enforce Rights Act (POWER Act) went into effect
on May 27.

= The POWER Act provides strong protection for employees who exercise their
rights.

= Violations of the POWER Act can result in steep penalties, liquidated damages
and public listing in a “Bad Actors” database with potential loss of licenses and
city contracts.

The 6th Time’s the Charm! Philadelphia City Council Updates the Fair Chance
Law ... Again

On Sept. 25, 2025, the Philadelphia City Council unanimously passed sweeping
amendments to the city’s Fair Criminal Record Screening Standards Law (Fair Chance
Law), which regulates when and how employers may use applicants’ and employees’
criminal histories when making employment decisions. These changes, effective Jan. 6,
2026, significantly expand protections for job applicants and employees with criminal
records and impose new compliance obligations on employers operating in Philadelphia.

Key Amendments

1. Shortened Lookback Period for Misdemeanors. Employers now may only
consider misdemeanor convictions if the arrest or release from incarceration
occurred within the past four years — down from the previous seven-year
standard. Notably, the seven-year lookback remains in place for felony
convictions.

2. Summary Offenses Cannot Be Considered. Employers are prohibited from
considering summary offenses — minor infractions that do not rise to the level of a
misdemeanor or felony — when making employment decisions. This change aligns
the Fair Chance Law with the state’s Criminal History Record Information Act.

3. Treatment of Expunged or Sealed Records. Employers cannot consider records
that have been expunged or sealed. If such records appear in a background check
(e.g., via a driving record), the employer must give the applicant an opportunity to
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provide proof of expungement or sealing before taking any adverse action.

4. Background Check Notice. Although not required, if an employer chooses during
the hiring process to give notice that it intends to conduct a background check, such
as in a job advertisement or a job offer, the employer must also state that any
consideration of the background check will be “an individualized assessment based
on the [a]pplicant’s or [eJmployee’s specific record and the duties and requirements
of the specific job.”

5. Enhanced Notice and Rebuttal Rights. Before taking any adverse action based
on the results of a background check, employers must now:

= Provide the applicant or employee with a summary of their rights under
the Fair Chance Law

= Advise that they will consider evidence submitted by the applicant or
employee of rehabilitation, mitigation or any error in the criminal history
records.

= Include a list of acceptable mitigating evidence, such as the completion of
treatment or education programs, community service or relevant work
history, and instructions on how the applicant or employee can provide the
evidence.

6. Anti-retaliation Protections. The amendments to the Fair Chance Law impose a
rebuttable presumption of retaliation if an employer takes any adverse action within
90 days of an applicant or employee exercising rights under the ordinance.
Employers must show by a preponderance of the evidence that the action was taken
for legitimate, unrelated reasons to rebut this presumption. This provision
complements the Philadelphia City Council’s recent focus on codifying strong
antiretaliation provisions across all Philadelphia worker protection ordinances, as
discussed in our prior alert.

Next Steps for Employers

Employers with operations in Philadelphia should take immediate steps to ensure
compliance before the January 6, 2026:

= Audit and update hiring policies and background check procedures.
= Revise pre-adverse action notices to reflect the new requirements.

= Train human resources personnel and hiring managers on the requirements of the
individualized assessment and best practices for the documentation of this
assessment.

= Implement safeguards to avoid retaliation claims, including thorough
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recordkeeping regarding employment decisions.

Given the complexity and potential liability associated with these changes, employers
are encouraged to consult legal counsel to ensure full compliance and mitigate risk.

Key Takeaways

= Philadelphia has once again expanded the city’s “ban the box™ ordinance to
further restrict the use of criminal records when making employment decisions.

= Before taking any adverse action based on a criminal history, employers must
provide applicants and employees with detailed notice that includes, among
other things, a statement that the employer will consider evidence of any error,
rehabilitation or mitigation.

= Changes to the ordinance go into effect Jan. 6, 2026.

IV. AN OVERVIEW OF DEVELOPMENTS IN NONCOMPETE AND
RESTRICTIVE COVENANT LAW (Eric Barnum)

FTC Officials Vow To Root Out Anticompetitive Noncompete Agreements

During the Jan. 27 workshop, Federal Trade Commission (FTC or the Commission)
officials emphasized that they are committed to using all “lawful tools at [their] disposal”
to go after “anticompetitive” noncompete agreements. The Commission also confirmed
that it has no intention of renewing the Biden Administration’s nationwide ban on most
noncompete agreements.

Enforcement Priorities

FTC officials said the Trump-Vance Administration will review noncompete agreements
on a case-by-case basis with an eye toward targeted enforcement. FTC Chairman Andrew
Ferguson said that while he dissented from the Biden FTC’s ban, that does not mean the
Commission cannot, or will not, prosecute noncompete agreements that “lack justification”
or have “adverse effects.”

Ferguson stated that “companies with unjustified or anticompetitive noncompete
agreements will incur a significant risk of legal action,” emphasizing an entity that
“imposes a noncompete agreement that is not tailored to achieve a pro-competitive
objective, that is intended to suppress competition or the bargaining power of American
workers, or that contains an unlimited scope or duration,” may be subject to the FTC’s
enforcement powers. Ferguson declared that, under the Trump Administration’s FTC, the
“days of unreflective, unjustified, and anticompetitive noncompete agreements are over.

If a company wants to execute a noncompete agreement, they had best be prepared to
defend it.

23


https://www.bakerlaw.com/insights/states-step-in-to-fill-void-left-by-ftc-noncompete-rule/

Kelse Moen, deputy director of the FTC’s Bureau of Competition and co-chair of the
agency’s Joint Labor Task Force, echoed Ferguson’s position. He stated that “after today,
there should be no confusion” about the fact that the Trump Administration will not “repeat
the mistakes of the Biden Administration, but neither will we shrink from this fight.”

Agency Actions

During the workshop, FTC officials highlighted the Commission’s recent enforcement
actions, including a complaint filed against a pet cremation company that imposed
noncompete agreements on nearly all of its employees, and an order that a building services
contractor cease enforcement of its no-hire agreements for low-wage workers performing
janitorial, front desk, security and other services in the New Jersey and New York City
markets.

“Today, at least 30 million Americans are impacted by noncompete clauses,”
Commissioner Mark Meador said in the workshop. “Many of these noncompetes, to be
clear, would be unenforceable in court. They are scare tactics designed to take advantage
of working people who don’t have the money to get a lawyer to tell them this. It is an
abusive tactic that makes life less affordable for the people who form the backbone of this
country. Here at the Commission, we take this seriously.”

FTC officials also reiterated that they are focused on targeting noncompete agreements in
the healthcare industry. The Commission recently sent letters to healthcare employers and
staffing firms urging them to review their noncompete agreements to ensure they are
tailored to comply with the law.

Moving Forward

Commissioner Meador outlined a non-exhaustive list of “principles” and considerations
that will inform how the FTC evaluates noncompete agreements. Although the guidance
may help employers, none of the factors are singularly dispositive, and they highlight the
Commission’s focus on antitrust and employment law considerations:

1. Noncompetes are less appropriate when workers lack training and do not
perform specialized functions as compared with higher-paid employees who
have access to specialized training or information (if carefully tailored to
business needs).

2. Noncompetes across distribution networks, such as those in the franchise context,
can be anticompetitive to the extent they prevent independent operators from
competing for employees.

3. Noncompetes are disfavored where there are less-restrictive alternatives
available.
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4. Noncompetes are more appropriate when an employer has made significant
investments in training its workers.

5. Noncompetes that extend beyond one or two years and exceed the geographic
scope of the employer’s operations or the employee’s work area or that impede
the employee’s ability to work in other lines of business are more likely to be
considered anticompetitive.

6. If one employer has greater market power in a certain area, it raises greater
competitive concerns that may undermine an argument in favor of the use of
noncompetes. As stated by Meador: “If there are only a handful of buyers for an
employee’s labor, a noncompete has much more pronounced effect.”

7. Evidence of economic effects is relevant to the analysis. As noted by Meador: “Is
there widespread use of noncompetes across a whole sector?”

8. Is there potentially a horizontal agreement among competitors, like a no-poach
agreement?

9. Do employees affected by noncompetes have an opportunity to challenge them by
demonstrating pro-competitive effects?

Takeaways

In light of these remarks from FTC officials, employers may want to be more selective
about utilizing noncompete agreements and more exacting in how they draft the contracts.
This is especially true for those operating in the healthcare field. Indeed, while the actions
of the FTC and the Department of Justice (and those of state attorneys general) indicate
that they will investigate and prosecute noncompete agreements in a broad array of
industries, the healthcare space has been a specific area of focus, as reiterated during the
workshop.

Although the FTC has moved on from its broad noncompete ban, the Commission made
clear that it will continue to use its enforcement authority to target and eliminate unfair and
overreaching employment restrictions that are designed to reduce or suppress competition.
Employers should continue to focus on federal agencies’ guidance and stated priorities, as
well as applicable state and local laws, to ensure they are prepared for continuing scrutiny.

FTC Takes Action to Protect Workers from Noncompete Agreements

The Federal Trade Commission today took action to protect American workers from
harmful labor practices by ordering pet cremation company Gateway Services, Inc. and
its subsidiary to stop enforcing noncompete agreements against their employees.

In a somewhat bare-bones complaint filed on September 4, 2025 against Gateway
Services and its subsidiary Gateway US Holdings, Inc., (collectively referred to as
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Gateway), the FTC alleged that Gateway imposed noncompete agreements on all of its
employees, which typically prohibited employees from working in the pet cremation
service industry anywhere in the U.S. for one year after leaving Gateway.

Under a proposed FTC consent order, Gateway must, among other terms, immediately stop
enforcing all existing noncompete agreements. According to the FTC, its proposed order
1s designed to “free nearly 1,800 employees from these restrictive agreements that limit job
mobility and the ability to negotiate better wages and benefits.”

“The Commission will stand up for workers and ensure that they receive all the benefits
that flow from robust competition between employers,” said Daniel Guarnera, Director of
the FTC’s Bureau of Competition. “The antitrust laws protect workers from noncompete
agreements that harm competition, including by preventing workers from switching to
better-paying jobs or starting their own businesses. We will protect workers by enforcing
the laws against anticompetitive noncompetes.”

Under the current administration, the FTC has prioritized investigating and prosecuting
what it describes as “deceptive, unfair, and anticompetitive labor-market practices,
including through the creation of a cross-agency Joint Labor Task Force.”

Gateway is the largest pet cremation business in the U.S. with over one hundred locations
servicing 17,000 veterinary clinics across North America. According to the Complaint,
in 2019, Gateway adopted its noncompete policy for all newly hired employees,
regardless of their position or responsibilities, according to the FTC’s complaint. The
allegation is that the agreements bind employees ranging from highly compensated
executives to hourly, facility laborers, who make up a majority of Gateway’s employees.

Gateway’s noncompete agreements are anticompetitive because they unfairly alter the
bargaining positions between employees and Gateway, the FTC’s complaint alleges. In
addition, these agreements suppress competition as they likely impede the entry or
expansion of competing pet cremation services businesses, while also preventing or
discouraging Gateway employees from opening competing businesses, according to the
Complaint

The FTC’s proposed consent order states, among other terms, that:

o Gateway is prohibited from entering into, maintaining, or enforcing noncompete
agreements, with limited exceptions, or communicating to an employee or any
other person that any former employee is subject to a noncompete agreement;

o Gateway must provide notice to employees that they are no longer subject to a
noncompete agreement; and

« Gateway cannot prohibit employees in any employment agreement from soliciting
any prospective, current, or former customers of Gateway, except with respect to
those current or prospective customers with whom the employee had direct contact
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or personally provided service in the last 12 months of their employment with
Gateway.

The Commission vote to issue the complaint and accept the proposed consent agreement
for public comment was 3-1, with Commissioner Rebecca Kelly Slaughter dissenting.
Chairman Andrew N. Ferguson issued a statement joined by Commissioner Melissa
Holyoak. Commissioner Slaughter issued a statement.

States Step In To Fill Void Left by FTC Noncompete Rule

The FTC’s noncompete rule, which proposed to ban nearly all noncompetes, was enjoined
by a Texas District Court in August 2024. While the FTC has launched a Joint Labor Task
Force focused on “rooting out and prosecuting unfair labor-market practices that harm
American workers,” recent reporting suggests that FTC Chair Ferguson may abandon the
Commission’s defense of the rule. As the rule fades from memory, states are redoubling
their efforts to address the use of unfair noncompetes.

Over the past few months, dozens of states have introduced new laws targeting
noncompetes. Although many of these bills will not make it through committee, at least
five states have passed noncompete laws this year, and a few others are considering
legislation that we believe would have a meaningful impact on businesses and employees.
These states and the restrictions they have put in place are as follows:

Arkansas: The Arkansas Legislature amended the state’s noncompete statute to “clarify”
that a “covenant not to compete agreement that restricts the right of a physician to practice
within the physician’s scope of practice is void.” The state defines “physician” to mean “a
person authorized or licensed to practice medicine” or osteopathy under certain sections
of the Arkansas Medical Practices Act.

Colorado: Colorado’s current noncompete law includes an exception for “highly
compensated employees” (approximately $130,000 per year in 2025) regardless of
industry. However, on May 8, the Colorado Legislature sent a bill to the governor that
would eliminate this exemption for noncompetes that restrict the practice of medicine,
advanced practice registered nursing or dentistry within the state.

Florida: Bucking the national trend with a pro-noncompete enhancement, the Florida
Contracts Honoring Opportunity, Investment, Confidentiality, and Economic Growth
(CHOICE) Act mandates that a court enter a preliminary injunction in favor of an
employer if noncompete and garden leave agreements meet certain criteria. To invoke
enforcement under the CHOICE Act, noncompete and paid garden leave agreements must
(1) be in a signed document, (2) bind an employee who earns or is reasonably expected to
earn a salary greater than twice the annual mean wage of (a) the county of the employer’s
principal place of business if it is in Florida or (b) the employee’s county of residence if
the employer’s principal place of business is not in Florida, and (3) otherwise comply with
the CHOICE Act’s requirements for notice, scope and duration. The CHOICE Act
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explicitly excludes health care practitioners, as defined in Fla. Stat. § 456.001(4). The new
law 1s currently awaiting signature by Gov. Ron DeSantis and is expected to take effect
July 1.

Kansas: Joining Florida with a pro-restrictive covenant enforcement amendment, Kansas’
restraint of trade act — which pertains to certain non-solicitation agreements — now
mandates that “[1]f a covenant is determined to be overbroad or otherwise not reasonably
necessary to protect a business interest of the business entity seeking enforcement of the
covenant, the court shall modify the covenant, enforce the covenant as modified and grant
only the relief reasonably necessary to protect such interests.” Previously, it was already
clear that the “act shall not be construed to apply to ... any franchise agreements or
covenants not to compete.”

Utah: Utah recently passed a law that prohibits a “health care services platform” from
“requir[ing] a health care worker to enter into a non-compete agreement” or “restrict[ing]
a health care worker from: (1) finding or accepting a shift using another platform; or (i1)
finding or accepting a shift or employment with a health care provider or facility.” Notably,
this was introduced as a “preemptive” and “proactive” measure to ensure any future
development of app- or platform-based services (i.e., an “electronic program, system, or
application through which a health care worker may accept a shift to perform a health care
service or role, as an independent contractor, at a health care facility”), such as those that
match independent contractors with end users, would not limit health care services within
the state.

Virginia: Virginia already had a so-called low-wage restriction, which prohibited the use
of noncompete provisions for employees earning “less than the average weekly wage of
the Commonwealth,” approximately $76,000 per year in 2025. The restriction also applies
to interns, students, apprentices and trainees employed in order to gain work or educational
experience. Now, Virginia has expanded the restriction to capture any employee “who,
regardless of his average weekly earnings, is entitled to overtime compensation under the
provisions of 29 U.S.C. § 207 [the Fair Labor Standards Act] for any hours worked in
excess of 40 hours in any one workweek.”

Wyoming: Wyoming has declared that effective July 1, “[a]Jny covenant not to compete
that restricts the right of any person to receive compensation for performance of skilled or
unskilled labor shall be void.”

= However, this restriction is not as encompassing as it may seem because it does
not apply to a noncompete:

= Entered into as part of the sale of a business.

= “[T]Jo the extent the covenant provides for the protection of trade secrets.”
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= “[P]roviding for the recovery of all or a portion of” relocation, education or
training repayment obligations, subject to certain conditions

= With “[e]xecutive and management personnel and officers and employees
who constitute professional staff to executive and management personnel”

= The final carveout may be the exception that nearly swallows the rule, as
conflicting understandings and interpretations of the terms “executive and
management personnel and officers” may lead to significant litigation.

Additional restrictions are on the horizon, including the potential in New York for the
highest low-wage threshold in the country:

New York: In December 2023, New York Gov. Kathy Hochul vetoed a near-total ban on
noncompetes, at least in part due to the lack of a so-called low-wage restriction.

Learning from that experience, the New York Legislature has introduced a bill that would
ban the use of noncompetes for anyone earning less than $500,000 per year, as well as
physicians and certain other medical and “health related” professionals. If the bill is passed,
New York will have the highest low-wage threshold in the country. The bill, which was
introduced in February, is still in committee. Notably, the bill includes a proposed carveout
for noncompetes entered in the context of the sale of a business, but only for individuals or
entities “owning fifteen percent or more ownership interest in a business.”

Washington State Bans Noncompete Covenants

Washington State has enacted legislation that will eliminate nearly all noncompete
agreements for employees and independent contractors, significantly expanding the
state’s already restrictive approach to post-employment restraints. Gov. Bob Ferguson
signed House Bill 1155 (the Bill) into law on March 23. The law takes effect on June 30,
2027, with mandatory employer notice obligations to follow. As a result, Washington
joins a small number of states that have banned, with limited exceptions, covenants not
to compete.

What is banned?

Under the Bill, effective June 30, 2027, employers are prohibited from enforcing,
attempting to enforce or threatening to enforce any covenant not to compete, which
includes representing to employees that they are subject to a covenant not to compete or
entering into or attempting to enter into a covenant not to compete. As a result, the Bill
retroactively applies to covenants not to compete entered into prior to the effective date,
with an exception for any legal proceeding filed before June 30, 2027.

Covenants not to compete include oral or written covenants, agreements or contracts that:

= Prohibit or restrain an employee or an independent contractor from engaging in a
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lawful profession, trade or business.

= Directly or indirectly prohibit the acceptance or transaction of business with a
customer.

= Threaten, demand, require or otherwise cause an individual to return, repay or
forfeit any right, benefit or compensation as a consequence of engaging in a
lawful profession, trade or business of any kind.

= Prohibit or restrain a performer from engaging in a lawful performance, such as
between a performer and a performance space or a third party scheduling the
performer for a performance space.

What is still permitted?

While the Bill bans covenants not to compete, it explicitly excludes nonsolicitation
agreements prohibiting solicitation of employees, current customers, prospective
customers, patients or clients for 18 months following termination of employment;
confidentiality agreements; nondisclosure of trade secrets or inventions agreements;
covenants not to compete entered into by a franchisee in connection with a franchise sale
under RCW 19.100.020(1); or sale-of-business covenants, provided that the person signing
the covenant purchases, sells, acquires or disposes of an ownership interest representing 1
percent or more of the business. Written repayment agreements for out-of-pocket education
expenses are also excluded if the agreement (1) expires within 18 months of the employee’s
start date; (2) limits repayment to a pro rata portion of the remaining time of the 18-month
period; and (3) releases the repayment obligation if the employee’s separation is based on
“good cause” as defined by RCW 50.20.050.

What is required?

Employers must make reasonable efforts to provide written notice to all current and
former employees and independent contractors whose covenants not to compete are still
effective as of June 30, 2027, that the covenants are void and unenforceable. The notice
must be provided by no later than Oct. 1, 2027.

What can happen?

A “person” who violates the Bill, including the notice provision, must pay the aggrieved
individual the greater of their actual damages or a statutory penalty of $5,000, plus
reasonable attorneys’ fees, expenses and costs. A cause of action may be brought by the
aggrieved person or an attorney general to pursue any and all relief afforded.

What is next?
While the effective date is more than a year away, employers should consider reviewing

their restrictive covenant agreements and identifying all affected current and former
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employees before the June 30, 2027 deadline. Employers not only need to prepare to timely
provide the required notice but also should consider whether their existing protections,
including any provisions for nonsolicitation of customers, are narrowly and properly
tailored to comply with the Bill and to protect the employer’s interests.

Please contact the authors of this alert or your BakerHostetler attorney contact if you have
any questions.

Key Takeaways

=  Noncompete agreements will be broadly prohibited for Washington-based
workers, regardless of compensation level.

= The ban applies retroactively, rendering existing noncompetes void and
unenforceable as of the effective date.

= By Oct. 1, 2027, employers must affirmatively notify current and former workers
that their noncompetes are no longer enforceable.

= Limited sale-of-business and narrow nonsolicitation exceptions remain.

= Violations carry statutory damages, attorneys’ fees and enforcement risk even for
attempted use of banned provisions.

And Of Course — California . ..
Your Friendly Nudge: Send the CA “Know Your Rights” Notice by Feb. 1

Pursuant to California’s new Workplace Know Your Rights Act (SB 294), on or before
Feb. 1 and annually thereafter, employers must provide to each current employee a stand-
alone written notice of employees’ rights when interacting with law enforcement in the
workplace. For new employees, the notice must be provided upon hire. The model notice
1s available here.

The notice must be provided in a manner the employer normally uses to communicate
employment-related information — e.g., personal service, email, text message — if it can
reasonably be anticipated that the notice will be received by the employee within one
business day of its being sent. The law also requires employers, upon an employee’s
request, to notify the employee’s designated emergency contact in the event the employee
is arrested or detained at work. Employers must provide current employees with the
opportunity to designate this emergency contact no later than March 30.
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V. KEY DEVELOPMENTS IN LEAVE AND ACCOMMODATIONS
(Jamala McFadden)

For management-side practitioners, the most consequential developments in leave
and accommodations since April 2025 center on: (1) continued implementation and
litigation under the Pregnant Workers Fairness Act (“PWFA”); (2) emerging menopause-
related accommodation obligations; and (3) the continued expansion of state and local
leave laws, particularly paid family and medical leave (“PFML”) regimes. As employee
requests for leave and accommodations increase, employers must ensure that policies and
practices are harmonized across the PWFA, ADA, FMLA, and an increasingly complex
web of state and local requirements.

A. Pregnant Workers Fairness Act (PWFA)

The EEOC’s final regulations implementing the PWFA became effective in 2024,
and 2025-2026 has been marked by compliance efforts and significant litigation testing
both the statute and the scope of the regulations.

1. Constitutional Challenge and Fifth Circuit Developments

In State of Texas v. Bondi, No. 24-10386 (5th Cir. Aug. 15, 2025), a Fifth Circuit
panel reversed a district court decision that had invalidated the PWFA on constitutional
grounds based on the U.S. House of Representatives’ use of proxy voting during the
COVID-19 pandemic. The Fifth Circuit held that the Act was validly enacted and
reaffirmed judicial deference to congressional procedural determinations regarding
quorum.

However, in January 2026, the Fifth Circuit granted rehearing en banc and vacated
the panel decision, leaving the constitutional question unresolved and creating ongoing
uncertainty for employers, particularly public employers within the circuit.

2. Challenges to EEOC Regulations

The scope of the EEOC’s regulatory authority under the PWFA remains contested:

. In U.S. Conference of Catholic Bishops v. EEOC, No. 25-30398 (5th Cir.
2025), a federal court vacated portions of the EEOC’s final rule requiring
accommodations for elective abortions, concluding that the EEOC exceeded
its statutory authority and that the rule conflicted with religious liberty

protections.

. The court clarified, however, that pregnancy-related medical procedures—
including those arising from underlying medical conditions—remain
covered under the PWFA.
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. Separately, in early 2025, the Eighth Circuit revived a multi-state challenge
to the EEOC’s rule, holding that the plaintiff states had standing to pursue
claims regarding the definition of “related medical conditions.”

These decisions create a patchwork of enforcement risk and underscore that the
outer boundaries of “related medical conditions” remain unsettled.

3. Ongoing Enforcement and Practical Risk Areas

Despite ongoing litigation, the EEOC continues to actively enforce the PWFA.
Common charge theories include:

. Failure to provide reasonable accommodations (e.g., schedule changes,
temporary reassignment, leave for prenatal care);

. Improper denial of temporary suspension of essential functions;
. Breakdown of the interactive process; and
. Improper application of attendance policies.

The most significant compliance risk arises from the overlap among the PWFA,
ADA, and FMLA, particularly where leave may constitute a reasonable accommodation.
Employers must ensure:

. Consistent triggering of the interactive process;
. Careful documentation of accommodation decisions; and
. Coordination of leave entitlements across statutory regimes.

B. Menopause as an Emerging Accommodation Category

A major development in 2025 is the formal recognition of menopause as a basis for
workplace accommodation. Effective June 24, 2025, Rhode Island enacted H.B. 6161,
amending its Fair Employment Practices Act to require employers to provide reasonable
accommodations for menopause and related conditions. The law applies to employers with
four or more employees and extends to both applicants and employees.

Key features include:

« A mandatory interactive process obligation similar to pregnancy
accommodation frameworks;

o  Coverage of symptoms such as hot flashes, sleep disruption, cognitive
impacts (“brain fog”), and mood changes; and
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e A requirement to accommodate even where the condition does not rise to the
level of a disability.

This last feature is particularly significant for management-side counsel, as it expands
accommodation obligations beyond traditional ADA thresholds.

Rhode Island’s law reflects a broader trend toward recognizing menopause as a
workplace issue, particularly given that women ages 35—54 maintain labor force
participation rates exceeding 77%, with a substantial portion of the workforce
experiencing perimenopause or menopause.

Other states have begun addressing menopause through healthcare mandates and
workplace initiatives, suggesting likely expansion of accommodation requirements in
additional jurisdictions.

Emplover Considerations

Although Rhode Island currently is the only state that requires menopause-related
accommodations, employers with employees in more “progressive” states should begin
considering:

. Updating accommodation policies to expressly encompass menopause-
related conditions where required;

. Train HR and managers to recognize accommodation triggers that may not
be framed as “disability”’; and

. Ensure consistency with pregnancy and disability accommodation
frameworks.

C. Parental and Pregnancy-Related Leave Developments

State and local jurisdictions continue to expand leave entitlements related to
pregnancy, childbirth, and early childhood care.

Key developments include:

. New York City Paid Prenatal Leave (effective Jan. 1, 2025): Requires up to
20 hours of paid prenatal leave in a 52-week period—an unprecedented
mandate.

. Illinois Family Neonatal Intensive Care Leave Act (effective June 2026):
Provides job-protected leave for parents with a child in a NICU.

. Illinois Nursing Mothers in the Workplace Act Amendments (effective Jan.
1, 2026): Require paid lactation breaks and prohibit requiring employees to
use accrued leave.
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. New Hampshire (effective 2026): Requires employers with 20+ employees
to provide unpaid leave for pregnancy-related and infant medical
appointments.

These developments reflect a shift toward more granular, event-specific leave
entitlements beyond traditional FMLA frameworks.

D. Expansion of State Paid Family and Medical Leave (PFML)

The continued proliferation of PFML programs remains one of the most significant
compliance challenges for multi-state employers.

Recent developments include:

. Healthy Delaware Families Act: Effective January 1, 2026, employers with
10 or more employees are required to provide up to 12 weeks of paid leave
to care for a new child, or up to six weeks of paid leave to address their own
serious health condition, care for a family member with a serious health
condition, or address the impact of a family member’s overseas military
deployment. The state’s paid family and medical leave (PFML) law has also
been amended to prohibit employers from requiring an employee to use
accrued paid time off (PTO) before accessing PFML benefits, among other
changes.

. Minnesota Paid Leave Law: Effective January 1, 2026, the Minnesota Paid
Leave law provides qualified employees up to twelve weeks of paid medical
leave or paid family leave. Employees who need both in a single benefit year
may qualify for up to twenty weeks.

. Maine (effective May 2026): Established a PFML program providing up to
12 weeks of paid leave.

. California (S.B. 590, 2025): Expanded coverage to care for a “designated
person,” defined broadly to include individuals with a relationship equivalent
to family.

. Colorado (2026): Expanded leave under its FAMLI program for parents with
children in NICU care.

As of January 1, 2026, at least thirteen states and the District of Columbia have
enacted PFML programs, with additional jurisdictions expected to follow.

Key emplovyer challenges include:

. Coordination of PFML benefits with employer-provided leave and PTO
policies;
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E.

Managing varying definitions of “family member” or “designated person”;
and

Ensuring compliance with notice, payroll contribution, and anti-retaliation
provisions.

Expansion of Paid Sick Leave

Paid sick leave requirements continue to expand in both scope and coverage.

Notable developments include:

Connecticut (2026): Expanded coverage to employers with 11+ employees,
with further expansion anticipated.

New York City ESSTA Amendments (effective Feb. 22, 2026): Expanded
permissible uses and added an additional bank of unpaid leave,

Oregon: Expanded permissible uses to include blood donation.

Continued proliferation of local ordinances in major metropolitan areas.

These laws increasingly cover a broad range of uses, including preventive care,
public health emergencies, and domestic violence-related absences.

F.

Other Leave Developments

States are also expanding leave rights related to crime victims and safety concerns:

G.

Washington (S.B. 5101, effective 2026): Expanded domestic violence leave
to include victims of hate crimes and related safety accommodations;

California (A.B. 406, effective Jan. 1, 2026): Expanded protections for
crime victims and family members, including leave for legal, medical, and
safety-related activities.

Employer Takeaways

From a management-side perspective, several themes emerge:

Employers must align policies across the ADA, PWFA, FMLA, and
state/local leave laws to avoid gaps and inconsistent administration.

With the expansion of non-disability-based accommodation obligations (e.g.,
PWFA, menopause laws), failure to engage in a timely, documented
interactive process remains a primary litigation risk.

Multi-state employers face increasing compliance burdens due to varying
PFML programs, sick leave laws, and emerging niche leave entitlements.
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. Managers must be trained to identify accommodation triggers, including
those not explicitly framed as legal requests.

. The scope of “related medical conditions” and the validity of EEOC
regulations remain in flux, requiring continued monitoring.

V. KEY DEVELOPMENTS IN THE PAY EQUITY REALM (Jamala McFadden)

Since April 2025, pay equity developments have followed a bifurcated trajectory:
(1) a significant federal retrenchment—particularly for federal contractors—and (2)
continued acceleration at the state and local level, especially in the areas of pay
transparency, pay data reporting, and enhanced enforcement mechanisms. For
management-side practitioners, the practical reality is a shift away from a centralized
federal compliance regime toward a complex and expanding state-law patchwork.

A. Federal Developments: Retrenchment and Realignment

1. Revocation of Executive Order 11246 and Impact on OFCCP Oversight

The most consequential federal development is the revocation of Executive Order
11246 by Executive Order 14173 (Jan. 21, 2025), which historically served as the
cornerstone of affirmative action and pay equity compliance for federal contractors.
Contractors were directed to wind down EO 11246 compliance obligations by April 21,
2025.

EO 11246 had long empowered the Office of Federal Contract Compliance
Programs (“OFCCP”) to conduct compensation-focused audits and systemic pay analyses.
Its revocation represents a structural shift:

. The traditional audit-driven model for compensation equity has been
significantly curtailed,

. Mandatory compensation analyses tied to affirmative action plans are no
longer required under that framework; and

. Employers retain discretion to continue voluntary pay equity analyses, but
without the same federal compulsion.

2. Proposed Rescission of Implementing Regulations

On July 1, 2025, the Department of Labor proposed rescinding the regulations
implementing EO 11246, expressly acknowledging the Executive Order’s revocation.

From a defense perspective, this proposal signals:
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. A formal dismantling of the regulatory infrastructure that historically drove
OFCCP compensation scrutiny; and

. A likely long-term recalibration of how, and whether, federal agencies
engage in systemic pay equity enforcement outside of traditional Title VII
frameworks.

3. Withdrawal of Federal Contractor Pay Transparency Rule

The Federal Acquisition Regulatory Council (DoD, GSA, NASA) withdrew the
proposed “Pay Equity and Transparency in Federal Contracting” rule on January 8, 2025.
Although predating April 2025, the withdrawal is critical context: it confirms that no
uniform federal contractor pay transparency regime will replace EO 11246 in the near term.
As a result, employers must navigate divergent state requirements rather than rely on a
single federal standard.

4, Federal Pay Data Collection: Status Quo (for Now)

For now, the EEOC continues to collect only EEO-1 Component 1 workforce
demographic data. There is no current federal mandate requiring pay data reporting
analogous to the prior Component 2 regime. While regulatory discussions regarding
renewed pay data collection persist, this remains a “watch list” item rather than an active
compliance obligation. Employers should nevertheless anticipate that federal pay data
reporting could reemerge in future administrations.

B. State Law Acceleration: Pay Transparency and Reporting

In contrast to federal retrenchment, states continue to expand pay equity
requirements, particularly through pay transparency mandates and data reporting
obligations.

1. New Pay Transparency Laws (Effective 2025)

Several significant jurisdictions joined the pay transparency landscape in 2025:

. New Jersey (effective June 1, 2025): Requires disclosure of pay and benefits
in job postings, with immediate operational implications for recruiting
practices.

. Vermont (Act 155, effective July 1, 2025): Requires disclosure of a “good
faith” compensation range (minimum and maximum) in job advertisements.

. Massachusetts (effective Oct. 29, 2025): Requires covered employers to
establish and disclose pay ranges in job postings and certain internal
contexts.
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These laws reinforce a common statutory theme: employers must publish
compensation ranges that are supportable as “good faith” estimates at the time of posting.
For management-side counsel, this creates litigation risk based solely on the content of the
posting, independent of any ultimate pay decision.

2. Washington State: Introduction of a Cure Period

Washington amended its Equal Pay and Opportunities Act (“EPOA”), effective July
27,2025, to introduce a limited notice-and-cure period and modify available damages. This
change is particularly significant from a defense perspective:

It provides employers with an opportunity to remediate noncompliant
postings before liability fully attaches;

It elevates the importance of rapid-response compliance processes; and
It may materially affect exposure in job-posting litigation.

3. California: Enhanced Enforcement and Pay Data Reporting

California continues to lead in pay equity enforcement:

SB 642 (“Pay Equity Enforcement Act”) (effective Jan. 1,2026): Strengthens
enforcement mechanisms and expands equal pay protections under
California law.

Pay Data Reporting: Employers must submit 2025 pay data reports to the
California Civil Rights Department by May 13, 2026.

California’s pay data reporting regime (codified at Cal. Gov’t Code § 12999)
remains one of the most consequential compliance obligations nationally. These reports

can:

Serve as a roadmap for agency investigations;
Create discoverable records in litigation; and
Highlight disparities that may not otherwise have been identified.

4, Continued Expansion of the Patchwork

Additional developments underscore the continued expansion of state regulation:

o Delaware (enacted Sept. 26, 2025; effective 2027): Adds another jurisdiction to the
pay transparency landscape.

o New York (effective since Sept. 19, 2023): Remains highly influential, particularly
due to its application to remote roles reporting into New York.
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For national employers, New York’s broad scope continues to shape posting
practices and template design across jurisdictions.

C. Litigation and Enforcement Trends

Although federal contractor enforcement has receded, pay equity litigation risk
remains robust under existing statutes, including:

. Equal Pay Act (29 U.S.C. § 206(d));

. Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e-2); and

. State analogues (e.g., Cal. Lab. Code § 1197.5; Wash. Rev. Code § 49.58).
Courts continue to scrutinize:

. Comparator selection and “substantially similar work™ analyses (see, e.g.,
Rizo v. Yovino, 950 F.3d 1217 (9th Cir. 2020) (en banc));

. Employer reliance on prior salary or market factors; and
. Documentation supporting compensation decisions.

The rise of pay transparency laws also creates new litigation vectors, including
claims based solely on:

. Failure to include required pay ranges;

. Allegedly inaccurate or non—good faith ranges; and

. Inconsistent application of posted compensation structures.
D. Practical Takeaways for Management-Side Counsel

Several themes emerge from the current landscape:

. The compliance center of gravity has shifted to the states. With the rollback
of EO 11246, employers must prioritize compliance with state and local pay
equity laws, which now drive the majority of risk.

. Pay transparency is now a core compliance function. Job postings are no
longer purely recruiting tools—they are potential exhibits in litigation.
Employers should:

o Implement standardized compensation range methodologies;
Conduct pre-publication review of postings; and

40



o Ensure alignment between posted ranges and actual compensation
practices.

Pay data reporting creates downstream risk. State pay data reporting regimes require
careful coordination between legal, HR, and compensation functions. Employers
should:

o Conduct privileged pay equity analyses where appropriate;
o Validate job classifications and compensation groupings; and
o Anticipate how reported data may be interpreted by regulators or plaintiffs.

Rapid remediation processes are increasingly important. Jurisdictions like
Washington demonstrate the value of:

o Centralized intake for complaints regarding postings;
o Defined escalation protocols; and
o Documented corrective action within statutory cure windows.

Voluntary pay equity analyses remain a best practice. Despite reduced federal
compulsion, proactive analyses remain critical for:

o Identifying and addressing disparities;
o Supporting defenses under the Equal Pay Act and Title VII; and
o Mitigating risk in jurisdictions with aggressive enforcement regimes.
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